
608

in ofto tort action termsestoppel Peck’scollateralFamily. Applying
entitles Farmconditionspsychiatricof cervical andthe cause her

Grant, at608 A.2d 1058.of law.to as a matterFamily judgment Cf.
motion forFamily’sFarmTherefore, denyingerred intrial courtthe

summary judgment.
inapplywouldestoppelcollateralneed not decide whetherWe

tribunal found causation.compensationin which the workers’cases
should notestoppelthat collateralcases, arguedIn it could besuch

because,causationaction on the issue ofin a tortapply subsequent
innot be availablealia, mayin tort actionsinter availabledefenses

cases, see, 80e.g., Company,v. N.H.Mulhallworkers’ compensation
(1921). no on this449, issue.194, 199, express opinion115 A. 453 We

Reversed.

dissented;BROCK,C.J., others concurred.the
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(JaniceMcLaughlin, Rundles,T.Philip attorney general K.
attorney general,senior assistant on the brief and fororally), the

State.

Bisson, defender,E. Evans,Donald assistant appellate and Risa
(Mr. brief,of Concord Bisson on the Ms. Evans orally),and for the

defendant.

BROCK, defendant, Marti,C.J. The Antonio was convicted in
J.)Superior (Fitzgerald,Court on 106 indictments for aggravated

(1986 1991)sexualfelonious assault. See RSA 632-A-.2 Supp.&
(amended 1992, 1994, 1995, 1997, 1998). in part,We reverse invacate
part, and remand.

1994,In the defendant was ontried three indictments for
aggravated assault,felonious sexual allegingeach a separate act of
anal daughter. Marti,intercourse with his 692,See State v. 140 N.H.
693, (1996) (Marti709, 1).672 A.2d 710 The first allegedindictment
an act analof intercourse when the victim was agesbetween the of

(first indictment).ten and 632-A:2,thirteen See RSA XI. The second
anallegedindictment act of anal intercourse when the victim was

between the ages 632-A:2,of thirteen and sixteen. See RSA X. The
third indictment counts,contained two both alleging an act of anal

(two-count indictment).intercourse when the victim was sixteen See
632-A:2, I, :2,RSA juryX-a. A the allconvicted defendant on three

indictments, and the trial court sentenced him to twenty-two and
to yearsone-half forty-five prison.in convictions,We reversed the

concluding that the trial hadcourt improperly admitted evidence of
prior assaults,hundreds of sexual many identical to chargedthe

crimes, in 404(b).violation of HampshireNew Rule of Evidence See
I, 695-96,Marti 140 N.H. at 672 A.2d at 711. We remanded the case

for a new trial.
Subsequently, the same hadprosecutor who tried the defendant at

stated,the first trial according defendant,to the that if we would not
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conduct, he wouldunchargedthehim to enter into evidencepermit
indictment, placeand in itsthe firstcharge it. He then nol prossed

for felonious sexualaggravatedobtained 104 new indictments
in nearly identicalalleged,Each of the new indictmentsassault.

indictment, a act of anal intercourse perthe firstlanguage singleto
yearsand old.the was ten elevenweek when victim

thethe new indictments with twoThe State moved to consolidate
tofirst trial. The defendant movedremaining from theindictments

indictments, thatpartin theirquash arguingor the newdismiss
The defendantvindictiveness.prosecution prosecutorialconstituted

thechargethat he wouldthat remarkargued prosecutor’sthe
if not it demonstrated actualhe could introducedefendant’s conduct

ofrightfor hisexercisingthe defendantvindictiveness toward
vindictiveness, however, thea of actualshowingEven absentappeal.

agaveof the toargued that the circumstances case risedefendant
of thewarranting dismissal newpresumption of vindictiveness

J.)(Mohl, conclusoryaSuperior Court madeTheindictments.
vindictiveness,prosecutorialwas evidence offinding that there no

thegrantedmotion to dismiss butand the defendant’sdenied
State’s motion to consolidate.

trial, to ofsought anyexclude evidencePrior to the defendant
and the victimcontact between the defendantuncharged sexual

404(b).of Evidence The defendant alsounder RuleHampshireNew
as duplicitous.to two-count indictmentquashmoved dismiss or the

J.) tothe motion dismiss butCourt deniedSuperior (Fitzgerald,The
anyto ofin limine exclude evidencemotiongranted the defendant’s

into theprior periods chargedthe timesexual contact that occurred
indictments.

statement, that thethe stated whenprosecutorIn his opening
old, the had analyearsten and defendantvictim was eleven

more than onceweekly,at but sometimeswith her leastintercourse
objected to the to abuse thata The referenceweek. defendant

week, that the reference wasper arguingoccurred more than once
that it would déalto acts. The court indicatedinadmissible badprior

trial,the At thethe the State offered evidence.with issue when
periodthat the timeduringfrom the victimtestimonyState elicited

indictments, inengagedthe analthe 104 defendant hadbycovered
week,a more thanat once and sometimesintercourse with her least

continuedthat the anal intercourseonce a week. She also testified
of and The courtthe twelve fifteen.ageswhen she was between

objections.theoverruled defendant’s
indictments, andall 106 theThe convicted defendant onjury the

in Theforty-five ninety years prison.him tocourt sentenced to
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(1)arguing by: denyingthat the trial court erredappeals,defendant
prosecutorialhis motion to dismiss the 104 indictments for vindic-

of process rightstiveness in violation his due under both the State
(2)Constitutions;and Federal his motion dismiss thedenying to

I,duplicitousnesstwo-count indictment for in violation of Part
15 New HampshireArticle of the Constitution and the Sixth

(3)Constitution;to improperlyAmendment the United States
stating commentingthe law and on in tochargethe evidence its the

(4)andjury; improperly admitting the evidence of baduncharged
404(b).Hampshirein violation of Newacts Rule of Evidence We

prosecutorialreverse on the issue of vindictiveness and theaddress
second and arguments they maythird as on remand.arise See State

493, (inFrost, 498, 1172, (1996)v. 141 N.H. 686 A.2d 1176 ofinterest
judicial economy, court will address issues to onlikely arise
remand).

analyzeWe the defendant’s constitutional claims first under the
Constitution,HampshireNew . .“referencing] . decisions of the

SupremeUnited States Court jurisdictions onlyand other for the
ofpurpose aiding our State analysis.”constitutional v.State

Cannuli, (1998)149, 151, 450,143 N.H. 722 451A.2d (quotation
omitted). I,Because Part Article 15 of the New Hampshire Consti-

istution at least as ofprotective rightsthe defendant’s as Duethe
Amendment,Process Clause of the Fourteenth Knowles v.cf.

Warden, Prison, 389,N.H. 387, 972,State 140 N.H. 666 A.2d 975
(1995), and Amendment, Settle,as the Sixth see State v. 132 N.H.
626, 630, 895, (1990),570 A.2d 897 dowe not in aengage separate

Ball, 226,federal analysis, see State v. 124 232, 347,N.H. 471 A.2d
(1983).351

I. Prosecutorial Vindictiveness

The arguesdefendant first that responsethe State’s to our ruling
in Marti I in 104bringing additional indictments raises a presump-
tion inof rights.vindictiveness violation of his due process Because
the failed to contends,State rebut this presumption, the defendant
the trial court wrongly hisdenied motion to dismiss. We agree.

prosecutor notmay“[A] exercise orhis her discretion to
abring criminal charge with the aim of punishing a lawful exercise

Gallant,of right appeal.” 148,the to v. 138,State 133 N.H. 574 A.2d
(1990) (decided385, Constitution).392 under the Federal Due

process demands “anythat . . chargeincreased . onimposed retrial
not be the result of . . . prosecutorial vindictiveness.” State v.
Goding, 267, 271, 325, (1986) (decided128 N.H. 513 A.2d 328 under
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“[mjotivesConstitution). However, complexarebecausethe Federal
368,Goodwin, 373v. 457 U.S.to Statesprove,”and difficult United

unconsti-may(1982), “the fear of such vindictivenessand because
toright appeal,”of thea exercisetutionally deter defendant’s

(1974) omitted),21, we(quotation28Perry,v. 417 U.S.Blackledge
ofpartvindictiveness on the thenot of actualrequire proofdo

raises “acharging decisionprosecutor’swhen theprosecutor
272,vindictiveness,” atGoding, 128 N.H. 513oflikelihoodrealistic

omitted). situations, presumeIn weat these(quotationsA.2d 329
byto presumptionthe State rebut thatrequireandvindictiveness

by vindictive-was not motivatedproving chargingthat the decision
See id.ness.

329,272-73, at we deter­N.H. at 513 A.2dGoding,In 128
at achargeto a defendant dea decisionprosecutor’smined that

ofthat defendant had been convictedfelonya afternovo trial with
notedof vindictiveness. Wepresumptiona amisdemeanor raised

statutory to a trialpursue right“is to hisa entitledthat defendant
bywill retaliatenovo, that the Statewithout apprehensionde

one,the thusoriginalforchargea more serioussubstituting
period ofpotentialto increasedsignificantlyhim asubjecting
omitted).272, (quotation513 A.2d at 329incarceration.” Id. at

bringdecision toLikewise, prosecutor’sin that thewe find this case
assaultfelonious sexualaggravatedindictments for104 additional

originaltheright appealhis todefendant had exercisedafter the
of vindictive­presumptionraises aon three indictmentsconviction

chargesthe additional forState substitutedGoding,As in theness.
to appeal,his rightdefendant exercisedoriginal charge after thethe

Hence,a increased sentence.significantlyhim tothereby subjecting
a of vindictive­“realistic likelihoodcircumstances demonstratethe

that the increasedness,” is on the State to showand the burden
id.the of vindictiveness. Seecharges productare not

176, 181,Novosel, 412v. 120 N.H.that StatearguesThe State
(1980), that a presumptionthe739, proposition743 stands forA.2d

aprosecutor greaterunless the seeksof will not arisevindictiveness
in this caseprosecutora Because thepunishment after retrial.

in the firstthe defendant had receivedpenaltysame thatsought the
isof nottrial, presumptiona vindictivenessState contends thatthe

warranted.
... isNovosel, vindictiveness“[pjrosecutorialIn stated thatwe

duringthe a retrialupped anteonly prosecutionif thepresent ha[s]
added)Id.imposed.” (emphasisis therebyif a harsher sentenceand

omitted). stated, however, prosecutorthat thenever(quotations We
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must seek a before a ofpresumptionharsher sentence vindictiveness
Ordinarily, bywill arise. a trial court not prosecutor’sis bound the

imposingrecommendations in a v.sentence. State 126McLaughlin,
100, (1985).98, 114, Indeed,N.H. 489 A.2d 116 the trial injudge this

sentence,case stated that was by priorhe not bound the defendant’s
in part charges.because of the additional Accordingly, the actual
punishment prosecutor topurports ordinarilythat a seek will not

adiminish realistic likelihood of thatvindictiveness is otherwise
Thus,bydemonstrated the circumstances aof case. we conclude

case, prosecutor’sthat in this the charging subjecteddecision that
the significantlydefendant to a increased sentence was sufficient to

vindictiveness,a presumptionraise of notwithstanding the sentence
that prosecutor sought.the

The that ofargues presumptionState further a vindictiveness is
not objectivewarranted when the ofcircumstances the case indicate

prosecutor’sthat the action is at equallyleast attributable to valid
prosecutorial concerns. Rather than punishing the defendant for
appealing, the State asserts that thisthe circumstances of case

prosecutor bydemonstrate that the was a tomotivated assuredesire
that fullythe defendant was held his givenaccountable for actions

ruling. decline, however,our evidentiary adoptWe to the standard
by above, a presumptionadvocated the State. As stated of

prosecutorial vindictiveness arises when prosecutor’sthe conduct
demonstrates a realistic likelihood of vindictiveness. Because we
have determined that the circumstances of this case demonstrate a

vindictiveness,realistic oflikelihood is onthe burden the State to
show that the “objective circumstances of the thatcase” indicate the
prosecutor’s charging decision was not the ofproduct vindictive-

272,ness. See 128 atGoding, N.H. 513 A.2d at 329.
We have never articulated the standard that the mustState meet

to arebut ofpresumption prosecutorial vindictiveness. State v.Cf.
Hurlburt, 147, (1991)143, 493,135 N.H. 603 A.2d 495 (reciting

Constitution),applicable for judicialstandard vindictiveness under Federal
denied, (1992).t. Goding,503 U.S. 1008 In N.H.128 atcer­

272-73, 330, however,513 A.2d at we concluded that the State had
sufficiently rebutted presumption. Godingthe The State in had
initially charged offense,the defendant with DWI-second but had
substituted for acharge chargethat of DWI-first offense because
the prosecutor requiredlacked the proof priorof the Id.offense. at
269, 513 A.2d at 327. theAfter defendant was convicted and

court,exercised his to a deright superiornovo trial in the the State
nol prossed the district complaintcourt and filed an information
charging DWI-second Id.offense. We concluded that the State had
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(1)by that:presumption showingrebutted the of vindictiveness
(2) hadinitial the defendantcharge;DWI-seeond offense was the

(3) was no evidence ofinitially charge;for that “thereprepared
(4)vindictiveness”; and “it wasprosecutorial indicatingstatements

that defendant had not been triedfortuity”a matter of theonly
272-73, atId. at 513 A.2d 330.initially for the more serious offense.

Hence, chargeto the more seriousinability initiallythe State’s
to thatits so our conclusionefforts to do contributeddespiteoffense

ofsuccessfully presumptionthe vindictive-the had rebuttedState
noted, however, circumstanc-exceptionalthat suchness. We “absent

es,” violatedchargeof the more serious would havethe substitution
273, A.2d 330.Id. at 513 atprocess rights.the defendant’s due

vindic­presumption prosecutorialto rebut a ofconclude thatWe
objectivetiveness, State, Goding,in must show reasons forthe as

initiallythepresent prosecutorwere not whenchargesthe new that
defendant; similarSee id. Other courts have establishedcharged the

Goodwin, (presumptionat 376 n.8 “over­457 U.S.standards. See
action”);justifying prosecutor’stheby objectivecome evidence

(1st Cir.)145, (prosecutorv. 826 F.2d 147Marrapese,United States
by showing objectivepresumptionto rebut thebears burden

denied,was cert.charge brought),not when initialpresentreasons
449,Andrews, F.2d &(1987); v. 633 456484 U.S. 944 United States

banc)(6th 1980) (en (“only objective, on-the-recordn.10 Cir.
suffice, of ordiscoverysuch as the new evidenceexplanations”

(1981);denied, 450 927impossibility), cert. U.S.previous legal cf.
417 29 that the case would have beenBlackledge, (statingU.S. at n.7

impossibleif it to proceedthe had shown wasdifferent State that
adequatelyThis standardinitially charge).with the more serious

in appealing apprehen­defendant’s interest “withoutbalances the
retrial, N.H. atGoding,retaliate” at a 128sion that the State will

omitted), in272, the interest(quotation513 A.2d at 329 and State’s
the circumstances ofexercising prosecutorialits discretion when

-the changed.case have
case,in theanswering prosecutorIn the motion to dismiss this

after, I, theMarti he determined for firstasserted that decidedwe'
literal, figurative,that victim was and not when shebeingtime the

He also assertedweeklythat the sexual abuse was a event.stated
he tomerely attemptingin additional wasbringing chargesthat the

Moreover, anyin I. to inferencedispelwith our Marticomply ruling
vindictiveness, ahe not seekprosecutorof the stated that would

in the first trial.the had.receivedgreater sentence .defendantthan
ofpresumptionfind reasons insufficient to rebut theWe these-

ofunder the circumstances this case.vindictiveness
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Although prosecutorthe asserted that he misunderstood the
defendant,story initially chargednature of the victim’s when he the

acknowledged in charginghe that the defendant with the additional
counts, on104 he relied information he had known toprior the first

Further, discussed,trial. as thepreviously prosecutor’s recommen-
upon judge.dations on are not trialsentencing binding the Accord-

ingly, prosecutor objectivethe failed to demonstrate forreasons
104 that notpursuing presentthe indictments were when he made

his initial decision.charging

Because the circumstances of this case demonstrate a real­
vindictiveness,istic likelihood of prosecutorand because the failed

vindictiveness,to rebut the ofpresumption the trial court improp­
erly denied the defendant’s motion to thedismiss new indictments.
Accordingly, we the trial court’s denyingreverse order the defen­

indictments,todant’s motion dismiss the 104additional vacate the
indictments,remainingconvictions on the two and remand.

II. Duplicitous Indictments

arguesThe defendant next that the second count of the two-count
(second count) duplicitous.indictment was The defendant notes that

I, 693, 710,in 140Marti N.H. at 672 A.2d at we described that count
632-A:2,alleging 632-A:2,as a violation of both RSA X-a and RSA

Thus, arguesIII. the defendant that wronglythe indictment
charged I,intwo crimes one count. In Marti this issue was not
before us. Having parties’considered the wearguments, disagree
that Marti I a findingwarrants that the two-count indictment was
duplicitous.

“An indictment duplicitousis it orchargeswhen two more
Patch, 127, 128,offenses in one count.” State v. 135 N.H. 599 A.2d

1243, (1991).1244 pass muster,To constitutional “the indictment
defendant,be specificmust toenough ensure notice to the assurance

against double jeopardy, reliabilityand the of an juryunanimous
Ifverdict.” Id. the indictment could not be toreasonably read

offense,charge however,thanmore one the indictment is not
643, 646,v.duplicitous. Wright, 702,See State 126 N.H. 496 A.2d 704

(1985).
We find that the second count could reasonablynot be read to

charge 632-A:2,a violation of both 632-A:2,RSA X-a and RSA III.
632-A:2,RSA X-a makes it penetrationfelonious to in sexualengage

“[w]hen,with another asexcept legallybetween married spouses,
the victim 13 ofyears ageis or yearsolder and 18 of ageunder and
the actor is in a ofposition authority over victimthe and uses this
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chargedsubmit.” The second countto the victim toauthority coerce
defendantthat in 1990 the

IN SEXUAL PENETRA-ENGAGEDID KNOWINGLY
LEGALVICTIM, THAN HISA OTHERTION WITH

SPOUSE, OF ORTHIRTEEN YEARS AGEWASWHO
AGE,YEARSEIGHTEEN OFOLDER AND UNDER

AUTHORITY OVERIN A POSITION OFAND BEING
SUBMIT; THAT,INHER TOTHE VICTIM COERCED

IN ANAL INTER-MARTI ENGAGEDANTONIO
DATE OFWHOSEHIS DAUGHTERWITHCOURSE

21, 1974, HERBY TOSUBJECTINGBIRTH IS JULY
HERPHYSICAL ABUSE ASYEARS OF SEXUAL AND

HER SUBMIT.FORCING TOFATHER THEREBY

(1) in analThus, engagedthat the defendant:allegedStatethe
(2) the ofintercourse; ageswho was betweendaughterwith his

(3) as toauthority her fatherand used hiseighteen;thirteen and
subjected her to sexual andpriorby havingto submitcoerce her

a violation of RSAallegations establishThesephysical abuse.
632-A:2, X-a.

initcontrast, 632-A:2, engageIII makes felonious toIn RSA
thethe actor coerces victimwith another “[w]hensexual penetration

superioruse violence orby threatening physicaltoto submit
victim, that theand the victim believeson thephysical strength

Theability execute these threats.” Statethe topresentactor has
theallegeto thatsecond count failscontends that therightly

victim, that hador that she believed hethedefendant threatened
allegedtheAccordingly,the threats. Stateability carrythe to out
of RSArequirementsto thecount sufficient meetfacts in the second

632-A:2,X-a, III, the indictment was632-A:2, not and thusbut RSA
otherwise,I it isMarti suggestsTo extent thatnot theduplicitous.

not control.dicta and does

ChargeJuryIII. Improper

anthe trial court made incorrectarguesThe next thatdefendant
inon evidencecomment theimpermissibleof law and anstatement

jury. disagree.its to the Wecharge
the trial court stated thatinstructing jury,In thethe course of

corrob­[charged]of offensesthe[]to eachrespect[ w]ith
Thatrequired.is nottestimonyof of the victimoration the

in of all oflightto be credibleyouif find the victimmeans
trial,of the thatduring the courseevidence introducedthe
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-totestimony alone is sufficient theestablish State’s case
proof beyondburden of a reasonable doubt.

arguesThe defendant that while corroboration of a testi-victim’s
is tomony required provenot the in aggravatedState’s case

cases, 632-A:6, (1996),felonious sexual assault see RSA I a jury may
properly Thus,consider the lack of thecorroboration. defendant

instruction,that juryasserts the which that notimplied the could
of ifconsider the lack corroboration found the victim tothey be

credible, erroneously jurydiverted the from a line ofreasonable
analysis,factual and constituted a fact offinding of on the effect the

lack Theof corroboration. defendant’s error lies in the implication
he draws from the instruction.

long recognized“We have the rule a claim anthat of erroneous
jury charge bymust be reading allegedevaluated the offending

inportion context charge.”the of the trial court’s whole v.State
Parker, (1997)319, 324, 306,142 N.H. 702 A.2d 309 (quotation
omitted). whole,“Reversal is not warranted charge,unless the as a
does not cover of offairly the issues law the case.” v.State

Club, 462, 467,Pinardville 1284,Athletic 134 N.H. 594 A.2d 1287
(1991) omitted).(quotation

ofRead in context jury charge,the entire the trial court’s
not, contends,instruction did as the defendant imply jurythat the

“must find defendant ifguilty theythe found the uncorroborated
testimony of the victim credible.” Prior to oninstructing jurythe
corroboration, judgethe trial “proof beyonddefined a reasonable
doubt,” and directed jurythe to consider each individual indictment
separately Moreover,under that judgestandard. the trial instructed

jury tothe find the anydefendant not on ifguilty indictment the
State failed to meet of proofits burden on any element of that

Thus, inindictment. context the court’s instruction that the victim’s
testimony proveuncorroborated was sufficient to the State’s case

did not mean that jurythe should if theyconvict believed her
testimony, that theybut could convict on the basis of her uncorrob­

testimonyorated and all the other inevidence the case. This is
amerely correct of 552,statement law. State v. 120Hardy, N.H.Cf.

554, 398, (1980) (uncorroborated419 A.2d 400 oftestimony victim
sufficient to sustain conviction on ofcharge toattempt commit

assault).aggravated sexual

TV.Prior ActsBad

finallyThe defendant contends that the trial court improperly
admitted of unchargedevidence bad acts under New Hampshire
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issue,404(b). onIn of our the firstlight dispositionRule of Evidence
reappearwillhowever, unlikely preciseit that this scenariowe find

toThus, priorin addition our Rule'guidanceon we find thatremand.
404(b) onthe and trial courthelpful partiesnot be tocases would
remand.

in part;vacated and remanded.part;Reversed in

J., dissented;J., THAYER, joined, the otherswhomHORTON with
concurred.

majori-with theHORTON, J., respectfully disagreeIdissenting:
ofdisregardand itsprosecutorialof vindictivenessty’s presumption

Accordingly, I writepresumption.to rebut theevidence sufficient
Foranalysis.to the properto I believe beexplain whatseparately

follow, I hold that the defendant failed tothat wouldthe reasons
vindictiveness, and that evenprosecutoriala ofpresumptioninvoke

showing presumption,if to the therequisite triggerhe made the
convic-it. I would affirm the defendant’seffectivelyState rebutted

tions.
ofpresumptionthat a vindictivenessmajorityThe concludes

additional indictmentsprosecutor broughtthe 104arises because
convictions,successfully andappealed hisafter the defendant

onpunishment retrial.thereby potentialthe defendant’sincreased
conclusion, on 128majority Goding,relies State v.To reach this the

(1986), a in which a was267, A.2d case defendantN.H. 513 325
court,offense, superiora de in andof an elected trial novoconvicted

the conducta serious offense based on samewas with morecharged
Blackledgefollowed v.Goding,In this courtoriginally prosecuted.

(1974), Roberts, 468 2721 and v. U.S.Thigpen417Perry, U.S.
(1984), Goding. Thigpen andsquarely pointon withdecisions

of vindictivenesspresumptionestablish a rebuttableBlackledge
in to a defendant’s“ups responsea the ante”prosecutorwhen

272,Goding,a trial de novo. 128 N.H. at 513 A.2dpursueelection to
ofapplies presumption prosecutorialthemajorityat 329. The

here, that United States CourtSupremetheignoringvindictiveness
the limited factualpresumption beyondnot theexpandedhas

Blackledge.andThigpencontext of
inoriginsfinds itsprosecutorialThe of vindictivenessdoctrine

of In North Caro-judicialclaims vindictiveness.addressingcases
(1969),Pearce, judicialthe Court held thatlina v. 395 U.S. 711

receives a harsherwhere a defendantpresumedvindictiveness is
an unlessfollowing appealsame court on retrialsentence from the

increase, and statedthe basis for the thejudgethe trial articulates
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to conduct thatlogicallyreasons are related occurred after the
In Colten v.original sentencing. Kentucky,Commonwealth 407of

because,(1972), amongno arosepresumptionU.S. 104 other
reasons, that tried the on remand wasthe court case not the court

by appellate similarly,that had been reversed the court. Somewhat
(1973),in v. 412 noStynchcombe, U.S. 17 presumption aroseChaffin

imposedbecause the defendant’s sentence after retrial was aby
jury original Therefore,that was unaware of the sentence. itwhen

clear that increased is topunishment judge’sis the not due the
against vindicating rightsdesire to retaliate the defendant for his on

appeal, presumptionno arises.
Blackledge, prosecutorialIn the Court was faced with conduct

insufficiently analogous judgeto that of the trial Pearce to warrant
a ofpresumption vindictiveness. Before the Court adopted the

inpresumption prosecutorcircumstances where a substituted a
however,charge prior novo,more serious to a trial de it noted that

Pearce, Colten,lesson that fromemerges“[t]he and is thatChaffin
the Due Process Clause is not allby possibilitiesoffended of

punishment uponincreased appeal, only byretrial after but those
a ofposethat realistic likelihood ‘vindictiveness.’” Blackledge, 417

Thus,at 27. invokingU.S. the standard for the ofpresumption
prosecutorial vindictiveness was born.

Blackledge, however,Since the Court has not extended the
presumption of prosecutorial beyondvindictiveness cases inthose
which a prosecutor substitutes a more chargeserious after a

adefendant elects trial de novo. See generally United States v.
(1982)Goodwin, 457 (prosecutorU.S. 368 may felonyseek indict-

ment after plea negotiationsdefendant halts requests juryand trial
pendingon charges);misdemeanor Hayes,Bordenkircher v. 434

(1978) (prosecutorU.S. 357 may threaten to bring additional
charges greater potentialwith punishment unless agreesdefendant

bargain).to plea The reason for the Court’s explainedreticence was
—in Goodwin: “Given the ofseverity such a presumption, however

which may operate in the any proofabsence of of an improper
maymotive and thus a legitimateblock response to criminal conduct

— the Court [applied onlyhas in cases init] which a reasonable
of Goodwin,likelihood vindictiveness exists.” 457 U.S. at 373. The

circumstances must warrant the supposition that the prosecutor’s
“updecision to the was in responseante” to the defendant’s election

pursueto an appeal beinginstead of on legitimatefounded factors.
30;See Thigpen, 468 U.S. at Blackledge, 417 U.S. at 27-28.

byGuided this context-specific precedent, we have been called
toupon determine the presumptionwhether of prosecutorial vin-
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applicationits area ofbeyond singleshould be extendeddictiveness
a of aresponsein to reversalprosecutor,in ato cases which

convictions, for tactical to seek addi-purposesdecidesdefendant’s
this case anddifference betweencharges. The fundamentaltional

trialcourt eviscerated theappellatethat here anBlackledge is
wascharginginitial decisionon thestrategy prosecutor’swhich

glaring intervening force betweenthere was no suchbased. Because
a of vindictivenessBlackledge, specterinand second trialsthe first

certainly an for vindictive-opportunityisarose. here thereWhile
consideration, opportunity“a mereshould be taken intoness that

of ajustify impositionto thevindictiveness is insufficientfor
Goodwin, plainat The is that457 U.S. 384. lawrule.”prophylactic

appeal does not neces-upon retrial afterpunishmentan increased
prosecutor bythat the was motivatedsarily justify assumptionthe

417 U.S. at 27.Blackledge,vindictiveness.
competingbe to balance thethe course wouldOrdinarily, proper

legaldiscretion and the free exercise ofof prosecutorialinterests
That task isof and factual context.proceduralin view therights

however, of Appealsthe Fifth Circuit Courtunnecessary, because
strikinglyin a caseframeworkproper analyticalhas formulated the

Krezdorn,v. 718 F.2dcase at hand. See United Statessimilar to the
(1984).(en(5th 1983) denied, Ibanc), 465 1066Cir. cert. U.S.1360

reasonable, and Iit is sound andfollow Krezdorn becausewould
in this case.no of vindictiveness arisespresumptionhold thatwould

ofKrezdorn, forgerycountswas indicted on fiveIn the defendant
reversed onfour of His convictions wereand was convicted of them.

court, to of Evidencecontrarythe trial Federal Rulebecauseappeal
of404(b), thirty-two forgeryactsunchargedevidence ofadmitted

indicated that theappealsacts. The courtchargedto theidentical
“planunder the orwould have been admissibleforgeriesuncharged

404(b) agovernment chargedif the hadto Ruleexceptionscheme”
onremand, reindicted the defendantprosecutiontheconspiracy. On

Thea indictment.conspiracyand addedforgery,four counts of
potential punishmentdefendant’sincreased theconspiracy charge

$10,000and in fines. The defendantofyears imprisonmentfiveby
vindictiveness, and trialdismiss, theprosecutorialallegingmoved to

banc, Fifthrehearing the Circuitthe motion. On encourt granted
certiorari.Court deniedSupremeUnited Statesreversed. The

began byThe courtcompelling.isThe Fifth decisionCircuit’s
andvindictivenesshistory prosecutorialofjudicialthetracing

of thecases in this areait “a to measurethat is mistakeconcluded
Krezdorn, To718 F.2d at 1364. determinegauges.”fixedagainstlaw
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was in the ofpresentvindictiveness contextprosecutorialwhether
case, followingthe court crafted the test.Krezdorn’s

prosecutorialIf as vindictive achallengesthe defendant
severity chargesto number or ofdecision increase the

appeal,a successful the court must examine thefollowing
in of proceed-actions the context the entireprosecutor’s

of inany objectiveIf event or combination eventsings.
should indicate to a reasonable mindedproceedingsthose

that decision to increase theprosecutor’sdefendant the
severity byof was motivated some othercharges purpose
than a vindictive desire to deter or nopunish appeals,
presumption tryingof vindictiveness is created. In the issue

vindictiveness, arose,]of [assuming presumptionno the
prosecutor may proof . . . that a ofoffer as matter fact his
actions were not vindictive. The of aproof (byburden

evidence)ofpreponderance the remains on the defendant
If, hand,who raised the affirmative defense. on the other

provides objectivethe course of events no indication that
aallay bywould reasonable theapprehension defendant

vindictive, i.e.,that chargethe more serious was inspired by
a “punishdetermination to a forpesky exercisingdefendant

legal rights,”his a ofpresumption vindictiveness applies
which cannot be governmentovercome unless the proves by
a ofpreponderance the evidence that events occurring since
the time of the original charge decision altered that initial

of prosecutor’sexercise the discretion.

Krezdorn, 718 F.2d at 1365. approach prudentThis is itbecause does
hastily presumenot simplyvindictiveness because the defendant

faces additional andcharges greater potential Thepunishment. test
to wooden;decide whether a presumption arises is not it arequires
reasonable likelihood of invindictiveness view of the circumstances.

conduct,To should,discern the reasonableness of a prosecutor’s we
as requires,Krezdorn consider his actions inobjectively the context
of the entire proceedings.

Krezdorn,In no presumption was prosecu-created because the
tor’s inprimary purpose adding conspiracy chargethe was to take
a course by appellate decision,indicated the court’s evidentiary and

prosecutorthe represented to the trial court that he did not believe
that the defendant would receive a harsher sentence on retrial. See

factors, court,id. These reasoned the should have alerted the
defendant that the prosecutor’s actions taken in responsewere to
the appellate reversingdecision his convictions on evidentiary
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theconfusingwas mindful to avoidSee id. The courtgrounds.
that the defendantappeal,vindicated onevidentiary principle

evidence, and theimproperbased onshould not have been convicted
to criminal conduct. Seechargeof discretionprosecutorialexercise

id.
instant areby appealcircumstances theobjective presentedThe

trial,in firstprosecutor,from The thedistinguishablenot Krezdorn.
him ofthat to admit evidencepretrial ruling permittedobtained a

assaults the same victim.uncharged againstsexualthe defendant’s
(1996).709,692, 693, 710 TheMarti, N.H. 672 A.2dState v. 140

of hun-therefore, to and did admit evidenceintendedprosecutor,
remanded,reversed andcriminal acts. Weunchargeddreds of

andof Evidence 403Hampshirethat under both New Rulesholding
substantially404(b), of the evidence wasthe valueprobative

694-95, atid. at 672 A.2dprejudicialits effect. Seeoutweighed by
effectivelyunchargedwas that the actsopinion711. Thé crux of our

jurythe to convictmay temptedacts and havechargedobscured the
695, at 711.id. at 672 A.2don basis of the former. Seethe

the defen-the reindictedholding, prosecutorIn to ourresponse
had foundhim the sexual assaults wecharged priordant and with

The intend-they uncharged. prosecutor,wereobjectionable because
jury,the thenof these crimes beforeing again placeonce to evidence

court the motion.charges, grantedthe and themoved to consolidate
dismiss, wasclaiming prosecutorthemoved toThe defendant

objection,in hisprosecutor,Thebymotivated vindictiveness.
chargehim to the numerousrequiredthatargued our decision

defendant’sjuryin to the “thesexual assaults order to demonstrate
Indeed,his daughter.”of sexual abuse onextraordinary history

defendant, pretrialat athe statedaccording prosecutorto the
himnot let introduceSupremethat “if the Court wouldconference

acts, acts.” Thechargewould theuncharged then heprior,the
a harsherthat he would not seekarguedfurtherprosecutor

circum-In of theselightthe defendant convicted.sentence were
vindictiveness, theof actualstances, anyand the lack of evidence

claim.rejectedcourt the vindictiveness
Krezdorn, I that noin would concludeFifth Circuit heldAs the

qf prosecutor’sthebywas createdvindictivenesspresumption
beforeplacedobstacle weevidentiaryto avoid thelegitimate efforts

in Krezdorn onethe cases is thathim. distinction betweenonlyThe
to intro-added, the prosecutorwasconspiracy charge permitting

acts, here 104criminal whilethirty-twoof additionalduce evidence
of 104admittingof evidencepurposewere added for thecharges

however,immaterial,This difference isadditional criminal acts.



623

because the rationale the additional insupporting conspiracy charge
equally supportsKrezdorn the additional 104 sexual assault charges

chargesin this case. The number of the is a function of themerely
assault,oflengthy pattern prosecutor’sdefendant’s sexual the

unwavering intention to of thatplace jury,evidence before the and
holding reversing evidentiaryour the thatruling allowed the

toprosecutor purposeachieve his without to hishaving exercise
discretion in favor of charging additional counts. Absent an impure
motive on ofpart prosecutor,the the a criminal isdefendant
susceptible crimes,of forbeing charged regardlessall of his of

Thus,whether the number of those is shocking. nothingcrimes
would prohibited prosecutorhave the from allcharging of the sexual
assaults in first ifthe trial he had not evidentiaryobtained the
ruling strategy.favorable to his

The majority readilyshould not so aapply presumption of
will, future,invindictiveness because it the threaten to bind

prosecutors originalto their charging decisions after the bases for
those decisions are undercut on andappeal, when an alternative and
legitimate approach grasp.is within We have againstbeen cautioned

case,extension of the presumption because it in thismay, as
in“operate anythe absence of anproof improperof motive and thus

Goodwin,. . . block a legitimate response to criminal conduct.” 457
atU.S. 373.

Finally, I recognize today’sthat decision is based on the New
alone,Hampshire however,Constitution. That should not encourage

majority departthe to from sound and established federal law
regarding prosecutorial vindictiveness. Such would be inconsistent

majority’swith the heavy Goding,reliance on a case we decided
under federal law.

if majorityEven the can properly apply a ofpresumption
case,invindictiveness this there is abundant evidence on recordthe

above,before us to Irebut it. As have discussed occurringevents
after the original charging decision altered the considerations

the initial ofunderlying prosecutorialexercise discretion. See
Krezdorn, remand,718 F.2d at 1365. On prosecutorthe could not

pursued originalhave his trial tostrategy jurymake the aware of
historythe defendant’s of sexually abusing his daughter.

most,At the record reflects the prosecutor’s frustration ourwith
decision reversing frustration,the defendant’s Thatconvictions.
however, cannot as the findingserve basis for a of prosecutorial

againstvindictiveness the defendant. IAccordingly, respectfully
dissent.

THAYER, j., joins in the dissent.


