
necessarywas for the jury’s proper evaluation of inculpatorythe
elicit,thatphrases the State chose to and prevent“to misleading[a]

Keith,. . .impression taking 574,from root.” 136 N.H. at 618 A.2d
omitted); Haddad,at 292-93 (quotation see 10 F.3d at 1259.

rejectWe the argumentState’s that the completenessdoctrine of
does not apply because the statement that the defendant tosought
introduce had inbeen ruled inadmissible a pretrial ruling. The mere
fact that the statement had been ruled inadmissible does not alter
the trial court’s discretion to that rulingreconsider on notgrounds

inpresented Wilkinson,the motion in limine. v.See State 136 N.H.
(1992).170, 177, 926, Indeed,612 A.2d 930 in Crosman thatwe held

the trial court did not in admittingerr evidence under the complete-
ness doctrine that the court had ruled in a pretrialinadmissible

Crosman, 530-32,ruling. See 125 N.H. at 484 A.2d at 1097-98.

Because the State’s ofpresentation Officer Blair’s testimony
created the thatmisleading impression the defendant was confess­
ing moments after the incident than offeringrather an explanation

self-defense,consistent with his claim of we conclude that the trial
court’s failure to admit the completing portion prejudiced the

Haddad,defendant’s case and constituted an abuse of discretion. Cf.
10 F.3d at 1259. Accordingly, we reverse and remand for a new trial.

Reversed and remanded.
All concurred.
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White,T.Philip McLaughlin, attorney general (Cynthia L. senior
attorney general,assistant on the brief and orally), for the State.

Green,Law Cathy J. of Manchester (Cathy J. Green andOffices of
brief,Philip H. on orally),Utter the and Ms. Green for the

defendant.

THAYER, defendant, Cobb,J. The David his conviction forappeals
charge assault, 632-A:3,one of attempted felonious sexual RSA III

(1996) (1996), fifty-threeand RSA 629:1 charges exhibitingof or
1(c) (1996649-A:3,childdisplaying pornography, RSA Supp.&

1998), and 267 ofcharges possessing pornography,child RSA
111(a)649-A:3, (1996), alleging numerous errors Trialby the Court

(J. C.J.).Nadeau, Specifically, followingthe presentedissues are for
(1)our review: photographswhether the which form the basis for

the defendant’s pornography convictions are child pornography as
(2)statute;bydefined the State failed to prove agewhether the of

(3)inthe child each photograph; whether the pornography indict-
(4)ments multiplicitous;are whether the court’s denial of discovery

to arelating victim’s identification of photographs violated the
defendant’s rights presentto favorable proofs, exculpatoryto

(5)evidence, accusers;and to confront his whether out-of-courtthe
identification of bythe defendant a victim should have been

(6)suppressed arrest;as a fruit of an illegal whether the search
warrant for the defendant’s knapsack was issued probablewithout

(7)cause for attemptedthe crime of kidnapping; whether the
warrantless search of the defendant’s automobile was an unreason-

(8)seizure;able search and whether the introduction of uncharged
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(9) oferror; consolidationwhetherat trial wasmisconduct evidence
sexualfeloniousattemptedwith thechargespornographythe child

trial,to fair torightsof histhe defendantdeprivedchargeassault
(10)law; whetherdefense, ofprocessand to duein his owntestify

attemptedconviction forto sustain hissufficientthe evidence was
(11)assault; should have beenthe defensewhetherfelonious sexual

andgrand jury;to theinstructionsgeneralaccess to theprovided
misconduct(12) unprovenofconsiderationthe court’swhether

We affirm.sentencing was error.atevidence
K.Bobby17,1995, thirteen-year-oldmetthe defendantAugustOn

a blackcarrying knapsackThe defendant waspool.the Rochesterat
ofcontained a stackbaginside it. Thebaga paperwith brown
inphotosof theBobby manyshowedThe defendantphotographs.

and nakednaked adultsbothphotos depictedstack. Thethe
children.

21, 1995, approached twelve-year-oldthe defendantAugustOn
anyoneif he knewFarmington and askedJeffrey in downtownW.

to two retardedby changehelpingwant to earnwho would $20
wearingThe defendant wasbathingwet suits.out of theirchildren

campand aFor Retarded Children”“Campthat read KYOa t-shirt
Jeffrey said hehat, knapsack.a black Whencarryingand he was

him retarded childrenit, the told theto do defendantwillingwas
Park. The defendantto Fernaldinside a cabin located nextwere

park.thewalking boywith the towardbegan
that aprevious daya thereportPolice had receivedFarmington

store,a identifiedFarmingtonman two children atapproachedhad
KYO, offered the childrenCampa counselor from andhimself as

hadin children thatmoney changingto assist him some retarded
matchednearbyat a lake. Because the defendantswimmingbeen

man, wearing the same t-shirt anddescription includingthe of that
hat, him while he wasstoppedOfficersFarmingtonthree Police

himselfJeffrey.with The defendant identifiedwalking through town
Children, which heCampa from KYO For Retardedas counselor

153 in or South Wolfeboro.claimed was located on Route Middleton
changingto him inJeffrey helpadmitted that had solicitedHe he

swimming nearby.been He claimedsome retarded children who had
in his which hecarrying knapsack,he wasthat the underwear

children, inwaitingwho were abelongedto to thepolice,showed
described, they foundvan. checked the area heparked policeWhen

no such van and no retarded children.
“Campthem KYO.” HepoliceThe defendant told he could show

cruiser, throughin fourhour-long policetook them on an ride the
towns, admitted didcampto for the which he laterdifferent search
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not exist. The defendant then said he used the KYO”“Camp t-shirt
and underwear in his as to. withknapsack props gain credibilitythe
the children he He believed that the t-shirt and theapproached.

moneyoffer of would overcome the children’s reluctance to talk to
strangers.

When he the was aapproached Jeffrey, carryingdefendant
number of items in his children’s and adult’sknapsack including
underwear, swimsuit,a a thebearing “Campbikini sweatshirt name

Children,” camera,For a aKYO Retarded Polaroid Instamatic
film, lotion,package of Polaroid a bottle of skin care a pumpkin

mask, and' a of Forpiece paper “Pay Helpingentitled Scale
“PayThe Scale” listed various sexual acts andPumpkin.” prices

them,paidthat be for the of forperformance includingwould $20
“[allowing you”to Lotion with off.” A formerPumpkin “underwear

defendant’s,student of the who was familiar with his handwriting,
recognized handwriting “Paythe on the Scale” as the defendant’s.
The in knapsack photographs,defendant also had his 515 a number
of which and adults indepicted engagedchildren various sexual
activities. defendant said he had an in child pornogra-The interest
phy govern-since the 1970’s and created his own after the federal
ment it.banned

I. Child Pornography

first argument appeal photographsThe defendant’s on is that the
which form the basis for the child convictions do notpornography

Hampshireviolate New law. The defendant contends that the
(1)notphotographs pornography theyare child because: are

bythat contain made adultcollages components juxtaposing nude
(2)bodies with cut-outs from children’s no actualcatalogs; children

(3)creation;exploitedwere used or in their and the arephotographs
(1996).649~A:2,not representations” by“visual as defined RSA IV

The that the to thatargues provedefendant also State failed the
subjectschildren who were the of the photographs actuallywere

engaged touching organsin either the of sexual in the context of a
sexual or actual lewdrelationship, genitals.the exhibition of the

The at photographs. photographsitems issue are Polaroid The
generally following categories:fall into the adult nude bodies

children;juxtaposed fully composite images containingwith clothed
the or of childrensexually body parts.immature bodies either

themselves, face,depicted by juxtaposedwith or without a or with
children,or ofbythe faces of adults other some altered the addition

hair; thatpubic byhand-drawn and nude bodies have been altered
the addition of children’s heads.
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(amended1(c) (1996) 1998),649-A.-3, a ispersonPursuant to RSA
exhibits or otherwisefelony “[p]ublishes,a if he or sheofguilty

inengagingof a childany representationvisualmakes available
“any pose,asis definedrepresentation”“Visualactivity.”sexual

an audience orbeforeother exhibitedperformancedance orplay,
book,in any magazine,reproducedin or to bedesignedreproduced

649-A:2,film, or RSAphotograph picture.”picturemotionpamphlet,
activity” meansIV “Sexual

masturbation, of the actor’s or othertouchingthehuman
in of a sexual relation-organs the contextperson’s sexual

simulated,or normal orintercourse actualship, sexual
of the samealone or between membersperverted, whether

animals, anyand lewdsex or between humansoppositeor
or torture.genitals, flagellationof theexhibition

(1969).649-A:2, IIIRSA

1983,inamendedchild statute waspornographyThe current
in New YorkSupreme Court’s decisionfollowing the United States

(1982). 1983,Ferber, New Hampshire’s458 U.S. 747 Prior tov.
Inproventhat could be obscene.statute was limited to materials

Ferber, the Court was whether “the NewSupremethe issue before
[could], consistent with the First Amend­LegislatureYork State

ment, childrenthe dissemination of material which showsprohibit
conduct,in of whether such material isengaged regardlesssexual

Ferber, that becauseexplainedobscene.” 458 U.S. at 753. The Court
in those who“compelling prosecuting promoteof the state’s interest

children,” 761,at a law childexploitation regulatingthe sexual of id.
formechanically three-partneed not adhere to the testpornography
15,California,enunciated in Miller v. 413 U.S.obscenity originally

(1973).24 The Court concluded that “the States are entitled to
depictionsin the of ofgreater leeway regulation pornographic

purpose Hampshirechildren.”/<L at 756. As the section to the New
acknowledges,statute the statute was amended accordance“[i]n

United States Court’s decision in New York v.Supremewith the
Ferber,” representationsto make “the dissemination of visual of

16 inage engaged activity illegalchildren under the of sexual
representations legallyof the areirrespective whether visual

(1996).649-A:1, IIobscene.” RSA
statute,of a we first examine theconstruing meaningWhen the

possible,found in statute “and where we ascribe thelanguage the
to used.” Lakesplain ordinary meaningsand words Great Aircraft

(1992)270, 277, 840,Claremont,v. N.H. 608 845CityCo. 135 A.2dof
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omitted). “[Cjourts can neither the(quotation ignore plain language
nor add not see fitlegislationof the words which the lawmakers did

Brown, 442, 445, 1227,to include.” Brown v. 133 N.H. 577 A.2d 1229
(1990). “[Tjhe intent is to be found not in what thelegislative

said,have but rather in the of what it didlegislature might meaning
Prods., Inc., 20, 23, 640,v. Brown 119 N.H. 397say.” Corson A.2d

(1979).642
onlythat the defendant has raised an issue ofWe note because

statutory analysis accordingly.we limit our RSAinterpretation,
649-A:l, (1996),I legislature’swhich contains the declaration of

states:findings purposes,and

The that there has been a oflegislature proliferationfinds
through subjectsof children their use as inexploitation

sexual The care of children is a sacred trustperformances.
by profitand should not be abused those who seek to

through upon exploitationa commercial network based the
of of the state demands thepublic policychildren. The

of from sexualprotection exploitation throughchildren
performances.

that aargues legislature' findingThe defendant because “the made
in the child statute that its was toenacting pornography purpose

subjectsused as inprotect being performanc-children from sexual
“[tjhees” that does not reach these becauselegislation photographs

in inperformancesno children were used sexual order to create
them.”

possession “anyThe statute the and of visualprohibits display
of a child in sexualrepresentation engaging activity.” “Visual

is as a . . . inrepresentation” “pose reproduced anydefined
statutory. . . There is no that the visualphotograph.” requirement

aninvolve the use of actual child. Alaska Statutesrepresentation Cf.
(1998) (“with producing11.41.455 the intent of a live performance”);

(1995) (amended 1998) (“aKansas Statutes Annotated 21-3516 real
Furthermore,child 16 of littleyears age”). meaningfulunder we see

distinction between material thesexually explicit produced through
that gives appearanceuse of an actual child and such material the of

the use of an actual child. thishaving produced throughbeen As
case illustrates all too materials which to usegraphically, appear

just effectivelyactual children can be used as to facilitate the abuse
of children.

that the are notFinally, disagree photographs prohibitedwe
by theythe statute because are not of children in sexual“engaging



645

include “humantoactivity”“sexualdefinesThe statuteactivity.”
sexualperson’sor otherthe actor’smasturbation, touching ofthe

any. . lewd.relationship [or]aof sexualin the contextorgans
all the649-A:2, III. A review ofRSAgenitals.”of theexhibitions

adepictsthat eachthe conclusionsupportsat issuephotographs
above.as definedactivityin sexualengagedchild

II. Age

is that theappealonthe defendantbyraisedThe second issue
Thein photograph.the child eachthe ofagefailed to proveState

indictments, whichin certaindescriptionsthat thearguesdefendant
in photo-thepersonsof theagesnames andspecifictoreferred

the of themarginsoncaptionsin handwrittenasgraphs represented
that had to becrimeschargedof thewere elementsphotographs,

007numberexample,For exhibita reasonable doubt.beyondproven
describing thecaptiona handwrittencontainsphotographis a which

13,” and“Pumpkin,9“Mary, helper,”therein asportrayedperson
the defendant withchargingThe indictmenthelper.”10“Jennifer

this statesphotographbased onpornographyof childpossession
defendantthat the

under theprosecutionfrombeing person exemptnot a
649-A:4, or haveknowingly possessdidof RSAprovisions

engagingof a childrepresentationunder his control a visual
lewd exhibitions of theactivity, involvingin sexual the

Cobb,that, apossessed photograph [nowin Davidgenitals;
depictswhichpurposes]numbered 007 for identification

(9) lookingis at andMarychildren as follows:posed
awearing pumpkinerect of a malereaching penisfor the

(10) ....mask, watchessmilingwhile a Jennifer

specific agesof are theargues allegationsthat theThe defendant
“that theThe trial court concludedparticulars.of bills ofequivalent

for ofpurposeswhich are theredescriptions photographsof the
offense,of that thenot become an element theidentification do

agethe ofis that the children are belowof the offenseelement
in the indict-agesThe names and referencedagree.sixteen.” We

descriptionsin of theThey were includedsurplusage.ments were
ofallegationsoff from thein which were setphotographstheposes

courtcrime. The trialand elements of thethe material facts
limiting jury:instruction to thefollowingtheappropriately gave

names,writing, ages,there’s somephotographsOn these
thatcannot consider handwrit-of activities. Youdescription
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—to Iting yoube evidence. is cannot consider it as
evidence on the of inage personthe the Youphotograph.
cannot consider it as evidence on the activity goingthat is

in photograph. up youon the That is to to determine from
evidence,all of the but not from the fact that there is

photographs any description anywritten on these of age,
sex-,of ordescription any description activity.of . . . But

you anycannot use what’s written as evidence of ofagethe
person, person activity beingthe the sex of the or the

conducted in Thatphotograph. youthe is for to decide
based on the andphotographs any other evidence that’s
admitted on that issue.

The was required proveState to that the photographs
649-A:2,under ofdepicted persons agethe sixteen. See RSA I

(1996). As the trial court recognized, whether the State met its
burden a forquestion jury. agewas the The determination of the of

fact,insubjects photographthe each is for the trier of onrelying
“everyday experiences.”observations and common v.People

(Ill. 1990).Thomann, 748,554 App.N.E.2d 755 Ct. determin­“[I]n
ing child based its apornography, upon everyday experiences, trier
of fact can determine from a aphotograph whether child is under

(Ill.Schubert, 600,age People‘the of sixteen.’” v. 483 N.E.2d 605
1985).Ct. “To identificationApp. require of the child and conven­

proof agetional of .... would render statutes todesigned protect
(citations omitted)!inoperable.”children Id.

III. Multiple Indictments

bythird issue raised the defendant on is whetherappeal theThe
trial court should allquashed pornographyhave the child indict-

they subjectedments because him to andmultiple prosecutions
multiple punishments contraryfor the same offense to his rights

1,Part 16 of Hampshireunder Article the New Constitution and the
Fifth and Fourteenth Amendments to the United States Constitu-
tion-. We first consider the defendant’s claims under the State
Constitution, Ball, 226, 231, 347,124State v. N.H. 471 A.2d 350
(1983), and hold that because the elemental for each chargeevidence

different, I,was multiple prosecutionsthe did not violate Part
Article 16 of the State thatConstitution. We hold further the
prosecutions permissiblewere under the United States Constitution
because the ofplain language pornography permitsthe statute

forseparate prosecutions pornographiceach item of material that is
possessed.exhibited or
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only proofif of thepermissibleare“Multiple indictments
actuality requirein achargedas willof the crimeselements

451,Stratton, 454,v. 132 N.H. 567in Stateevidence.”difference
omitted).(1989) “This986, and italics ‘differ­988 (quotationA.2d
by this court theadoptedin test has been asevidence’ence
claims under the Newevaluating jeopardyfor doublebenchmark

that the factsquestionConstitution.” Id. There is littleHampshire
not,in ifat issue this case wouldany of the indictmentscharged in

v.true, Bailey,Stateany remainingsustain of indictments.the Cf.
(1986).813, 1066, Rather,811, 1068 the elemental127 508 A.2dN.H.

photo­for indictment was different. Eachrequiredevidence each
therefore,different; eachis the determination whethergraph

(1996 1998) must be madechapter Supp.violated RSA 649-A &
could found to have committedindependently, and the defendant be

than one. Prosecution of the separateseveral violations rather
ofJeopardyin this case did not violate the Double Clausecharges

Hampshirethe New Constitution.
In Jeopardyterms of the United States Constitution’s Double

Clause, proper prosecutionof the unit of is a“[d]etermination
814,of 127legislature’s Bailey,function the intent.” N.H. at 508

(1955).1069; States, 81A.2d at see Bell v. United 349 U.S.

Thus, of clausejeopardythe touchstone whether the double
is violated in this is the articulatedlegislature’scontext
intent; lenity,and the so-called rule of which forbids
interpretation of a criminal statute so as to increasefederal

unclear,the intent is isstatutory penalty Congress’where
statutory ambiguity has been found.applicable only where

omitted).(citation814, giveat 508 A.2d at 1069 WeBailey, 127 N.H.
language meaning.”the of a a Unitedstatute “eommonsensical

(1952).218,v. 221Corp.,States Universal 344 U.S.

instatutory languageWe hold that the at issue this case
a or of eachlegislative displaying possessingshows intent that the

Stratton, 132 atphotograph separateconstitutes a offense. See N.H.
(where455, provisions unambiguous567 A.2d at 989 of statute and

consistently forsingular, legislature prosecutionintended each
649-A:3(c)weapon prohibitsindividual in RSApossession). the

added.)“any representation.” (Emphasisexhibition of visual RSA
649-A:3(d) prohibits possession “any representation.”the of visual

added.) 649-A:2, IV that a visualprovides repre­RSA(Emphasis
anysentation . . in“any pose reproducedincludes . ...

added.) Thus,. . . in-photograph.” (Emphasis legislaturethe
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book,the unit of to be eachprosecution separate magazine,tended
film,motion orpamphlet, picture photograph, picture. See RSA

(Md.649-A:2, IV; State, 715,Randall Book v. 558 A.2d 721-22Corp.
1989) (use of to“any” legislature’sword indicated intent establish

Books, Comm.,v.prosecution);small unit of Educational Inc. 323
(Va. 1984)84, (gravamen prohibitingS.E.2d 86 of offense the sale of

item).“any singleobscene item” is the sale of a obscene

DiscoveryIV. Denial of

fourth trialbyThe issue raised the defendant is whether the
of discovery relating Bobbycourt’s denial to K.’s review of the

charged photographs denied the defendant his constitutional rights
evidence,proofs, exculpatoryto all favorable to and topresent

under Hampshireconfront his accusers the New and United States
Constitutions.

himargues provideThe defendant that the State failed to with
whichpotentially exculpatory concerning process byevidence the

K.Bobby photographs underlying pornographyidentified the the
Bobbyindictments. After the K. failed toreviewing photographs,

certain that had asphotographs previouslyremember he identified
having by arguesbeen shown to him the defendant. The defendant
that how“prevented learning complaininghe was from the witness

presented pictures, pictures,was with the how he eliminated certain
much time he with all informationspent pictures,how which

certainly would for how to anddetermininghave formed the basis
whether to cross-examine the witness on the details ofcomplaining
his identification.”

record, however,Our review of the indicates that to the
existed, itsought byextent the information the defendant was

to him. The was informed of the victim’sprovided defendant
that he did not or waspotentially exculpatory statements remember

photographs previouslyunsure of certain he had identified. The
to with of allagreed provide copiesState the defendant documen­

tation of witness interviews the substance of witnesscontaining
county attorney’sstatements. The trial court reviewed the hand­

they exculpatorywritten notes and concluded that did not contain
that should have been released toanyevidence or other materials

of victim assistance whoprogram,the defense. The director the
identified,Bobbycreated a list of that K. had wrote aphotographs

report explaining photoswhich the victim had been shown and the
in himprocess showing photos recordingshe followed the and the

addition,of K. In the defense hadBobbynumbers those identified.
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the director of the victim assistanceopportunity deposetoan
no error.We findprogram.

V. IdentificationOut-of-Court

of thefifth is whether the out-of-court identificationThe issue
inpicture newspaperthe use of his arrest thethroughdefendant

illegal pursuanthave been as a fruit of his arrestsuppressedshould
I, and theHampshireto Part Article 19 of the New Constitution

Consti-Fourth and Fourteenth Amendments to the United States
that the identification of therulingtution. We affirm the trial court’s

of arrest.illegalwas not the fruit hisdefendant
23, 1995,on to aAugust pursuantThe defendant was arrested

Atby justice peace.issued a of the the defendant’swarrant
justiceday, presidingon the that same thearraignment charges

toprobableaffidavit and found there was causereviewed the
A photographthe defendant’s arrest and detention. newssupport
that laterarraignment appearedwas taken of the defendant at his

in mother the articleBobbyin an article the Boston Globe. K.’s read
about aand realized that it sounded like what her son had told her

1995,who, 17, photo-had himAugust pornographicman on shown
Bobby newspaperof she K. thegraphs children. When showed

man had shownrecognizedhe the defendant as the whophotograph,
24,August Bobbyhim On K.’spornographic photographs.the

and that the defendant had hadpolice reportedmother called the
Bobby complainingson K. was the witnesscontact with her as well.

in all of indictments.felony displayingthe
10, 1996, that the arrestAprilOn the trial court ruled defendant’s

the arrest warrantmagistrate signedwas unlawful because the who
cause and was not neutralcapacity probablelacked the to determine

anycourt that evidence obtained as aand detached. The ordered
arguesresult of the arrest not be admitted at trial. The defendant

illegalof fruit of the arrest.viewing photographthat the his was the
contends,arrest, K.Bobby“But for” the defendant wouldillegalthe
in the and thisphotograph newspaper,not have seen the defendant’s

identification would not have been made.
Ball, 231,in v. 124 at 471holdingConsistent with our State N.H.

I,350, claims PartA.2d at we first consider the defendant’s under
Constitution, “us[ing]Article 19 of the New federal caseHampshire

Plante, 585,v. N.H.only analysis.”law as an aid to our State 134
(1991).588, 165,594 166 Because the United States Constitu­A.2d

torights, unnecessarytion no more it is conductgives the defendant
id.separate analysis.a federal constitutional See
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requires“The ‘fruit of the tree’ doctrine the exclusionpoisonous
a ofderivatively throughfrom of evidence obtained violationtrial

I,Part 19 of v.HampshireArticle the New Constitution.” State
(1998).Tinkham, 73, 75, 580,143 719 A.2d 582 “If the evidenceN.H.

in the of anquestion only through exploitationhas been obtained
Cimino,suppressed.”antecedent it must be v. 126illegality, State

(1985).570, 573, 1197, Although recognizeN.H. 493 A.2d 1200 we
arrest,illegal photograph mightthat “but for” the the defendant’s

not inpublished newspaper,have been the the United States
has a “but for” to AsSupreme inappropriate.Court declared rule be

stated, need not hold that all isSupremethe Court evidence“[w]e
simply‘fruit of the tree’ because it would not have comepoisonous

light illegal police.” Wongto but for the actions of the Sun v. United
(1963).States, 471, Sun,Rather, Wong371 U.S. 487-88 under the

“whether,question to be resolved is establishment of thegranting
primary illegality, objectionthe evidence to which instant is made

byhas been at of that or insteadby exploitation illegalitycome
sufficientlymeans to be of thedistinguishable purged primary

omitted); Palamia,(quotationtaint.” Id. at 488 see State v. 124 N.H.
(1983).333, 338, 906,470 A.2d 909

In interveningthis case events with little or no connection to
the action broke the causal link between theillegal police illegal

and out-of-court of thearrest the identification defendant. The
actions of the news who took thephotographer picturedefendant’s

Bobbyat his and K.’s who later saw thearraignment mother
photograph story Bobbyin a and showed it to consti­newspaper

addition,intervening Bobbytuted events. In K. acted independently
inprimary illegality reportingof the the defendant’s actions of

17, 1995,August identifyingto his mother and later the photograph
Brown, 1019,in the v. 628 F.2d 1022newspaper. See United States

(7th 1980)Cir. of taint where actions of third create(purging party
arrest).evidence hold as a matter of law that onfollowing illegal We

by sufficientlythese facts the out-of-court identification arose means
to be of the taint.distinguishable purged primary Compare Johnson

(1972)356,Louisiana,v. (holding lineup406 U.S. 365 that detention
sufficiently distinguishable alleged illegalwas from arrest to purge

taint) Illinois, 590,the' with Brown v. 422primary U.S. 604-05
(1975) (holding incriminatingthat statements were inadmissible

taint of illegal purged bybecause arrest was not Miranda warn­
ings).
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KnapsackSearchVI. of

the affidavit inbyThe issue raised the defendant is whethersixth
for knapsack probableof the search warrant his establishedsupport

of of attempted kidnapping.to for evidence the crimecause search
warrant listed asargues applicationThe defendant that because the

ofpolice seekingfor the search that the were evidencegroundthe
police required presentthe were to evidenceattempted kidnapping,

includingof evidence thatattempted kidnapping,of each element
attemptintended to to confine the minors. Thethe defendant

underwear,photographs,contends that “a search fordefendant
film, found,if not aprovidecamera and even would nexus between

of attempted kidnapping.”those and the crimeitems
to the in of the search warrantpresented judge supportFacts

21, 1995,August matchingOn a man thefollowing.included the
wearing a t-shirt with the wordsdescription, “Campdefendant’s

Children,” falselyFor Retarded two minors. HeapproachedKYO
Campclaimed that he worked for KYO For Retarded Children and

himmoney go help changeoffered the children to with and retarded
inchildren who had at Sunrise Lake Middleton. Theswimmingbeen

defendant,following day, police again wearing “Campsaw the the
t-shirt, walkingKYO” down the street with a third child. The

told that for thatpolice Campdefendant he worked KYO and he had
money changeoffered that child to him retarded children whohelp

had atswimmingbeen Sunrise Lake.
CampThere is no in the ofregistered Hampshire.KYO State New

inpoliceThe defendant told that the retarded children were a van
with other in a ofcamp employees particular Farmington.area

area,police theyWhen checked the found no retarded children and
no van. defendant incampThe claimed the was located Middleton or
Wolfeboro, that could police. theyand he show it to When took a

described,drive with the defendant the areathrough he he could
find no such He later to thatcamp. policeadmitted there nowas
Camp KYO and that he had fabricating camp gainbeen the to the

“credibility.”children’s
The defendant was acarrying knapsack. spoke police,When he to

openedhe it and removed various articles of male and female
underwear. He later told thatpolice knapsackthe contained a

camera, film,Polaroid and approximately photographstwo hundred
taken with photosthe camera. He the as taken frombeingdescribed
pornographic magazines, with transposedchildren’s faces onto
naked bodies. Police observed that carthe defendant’s contained a
sheath and a typeknife sheet with some of red or brown staining.
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sheet, the defendant claimed he did notasked to theexplainWhen
know it was there.

information, a warrantthis the trial court issuedBased on
knap“to make an immediate search of blackauthorizing policethe

underwear, of women andphotographs. . . for . . . nakedsack
children, and film.” The trial court concludedpolaroidand camera

probablefound and that the State hassoughtthat “what is will be
in ofprosecutionthat the search will assist thecause to search and

on reliable information.”a crime and is based

of cautionperson ordinaryif theProbable cause exists
soughtin that what is will bejustified believingwould be

sought,in searched and that what isplacefound the to be
crime,or of a will aidimplementsif not contraband or fruits

ain or conviction. To obtainparticular apprehensiona
warrant, that at of themust show the timepolicesearch the

is a substantial likelihoodfor the warrant thereapplication
they need not establish withsought;of the itemsfinding

doubt, thata reasonable thecertainty, beyondor even
will lead to the desired result.search

(1986)68, 73, 1380,522 A.2d 1383Bradberry,State v. 129 N.H.
omitted).brackets, of“A determinationellipsesand(quotations,

and. in the of factuallightcause . . must be viewedprobable
andof life on which reasonablepractical everydayconsiderations

technicians, Brown, N.H.men, act.” v. 138prudent legalnot State
omitted).(1994)407, 409, 286, (quotationA.2d 288640

policethat the wereassuming, deciding,Even without
hold thatattempted kidnapping,of werequired presentto evidence

aapplication supportedfacts contained in the search warrantthe
in the affidavit establishedof cause. The evidencefinding probable

toto lure childrenrepeated attemptsthat defendant had madethe
addition,In defendanthim when thego pretenses.with under false

contained,children, that onknapsackhe carried hisapproached the
underwear, aadmission, andown male femalethe defendant’s

Atfilm, thepornographic photographs.and andPolaroid camera
defendant, underthe the child wasstoppedtime the officerspolice

him inagreed accompanytohavingthe defendant’s confinement
thethe elements thatmoney. generalfor This satisfiesexchange

controlconfine another under hisknowingly attempteddefendant to
him. RSA 633:1againsta to commit an offense Seepurposewith

(1996). causeprobableThe warrant establishedapplicationsearch
crime tocould evidence of theknapsack providethat a search of the
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that factsnot therequiredwarrant related. It wasthe searchwhich
aguilt beyondto reasonableprovebe sufficientand circumstances

case, guiltthatdoubt, primaa or even to establishto make out facie
than not.more probableis

inif the ofsupportalso that affidavitarguesThe evendefendant
cause, theprobablesufficient to establishsearch warrant wasthe

the forAs basisproceedings.remanded for furthercase should be
to anthis, that trial court failed resolvethe asserts thedefendant

concerningpolicein two officerstestimony betweenalleged conflict
theknapsack.of the While defendantof the searchtimingthe

Brown,witnesses, Police Chief Carr and Detectivethat twoasserts
time, the oftimingtrial court foundto a different theeach testified

A thein with the warrant. review ofsearch to be accordancethe
findingthe trial court’ssupportsufficient evidence torecord reveals

of andissue in favor Detective Browntimingthat resolved the
Carr.testimony of Police Chief Becausedisregarded ambiguousthe

record,byof isfinding supportedtrial made a fact that thethe court
findwe no error.

AutomobileVII. Search of

by is theThe issue raised the defendant whetherseventh
Partrightssearch of his automobile violated his underwarrantless

I, Hampshirethe Two items wereArticle 19 of New Constitution.
car: aby the from the defendant’s a stained sheet andpoliceseized

trial, State theintroducingknife. At the court the fromprecluded
it The not toknife because was not relevant. State did seek

into of theintroduce the stained sheet evidence. Because neither
trial,items of into atcomplained were introduced evidence even

contrarymannerassuming arguendo that the items were seized in a
constitution,the of didsafeguardsto our the defendant not suffer

any prejudice.

UnchargedVIII. Misconduct Evidence

byThe issue the is his toeighth rightraised defendant whether
I,process guaranteed bydue and a fair trial as Part Article 15 of the

Fifth,New the and FourteenthHampshire Constitution and Sixth
Amendments to the United States Constitution was violated when

trial permitted unchargedthe court the State to introduce miscon-
theappealduct on the defendant characterizesAlthoughevidence.

challenged underevidence as other crimes evidence inadmissible
404(b), aNew of careful review of theHampshire Rule Evidence

the therecord indicates true nature of the evidence and the basis for
ruling.trial court’s
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The priorState indicated to trial that it intended to intro­
that,through crimes,duce its witness on the day before the charged

policethe had a reportreceived of a man matching the defendant’s
description who had two inapproached children Farmington. The
State seekingwas not to introduce this evidence under Rule of

404(b),Evidence and neither the defendant nor the trial court
treated it in that reportmanner. The was not to be offered for its
truth, but, rather, as relevant background information to explain the

policeconduct of the on ofdaythe the charged crimes. The trial
court instated its ruling:

potential of atestimony police[ T]he officer that he
. . . previoushad a . . . report of an individual who had
stopped to talk with children and offered them tosomething

himgo with was the reason why on this particular day he
—was on anythe lookout for that similar activity. ... It

is not offered for the ofproof anything. It is not offered
—under 404-b a prioras bad act for any purpose, and I

to,unless the defendant does not want me at whatever time
is Irequested, will instruct the jury that that particular

case,testimony is not evidence in the is not offered for the
proof contained,of whatever was but merely to show the
mental policestate of the officer at the time he first stopped
the defendant.

Furthermore, the trial court agave limiting instruction juryto the
immediately following police testimonythe officer’s of reportthe he
received from previous day.the That instruction was:

I want to be youclear understand at this stage that the
testimony from this officer about the information that was
contained in reportthe is not evidence having anyto do with
of the elements of ofany chargesthe in this Itcase. is not
offered evidence for that purpose.as It is merely for the

ofpurpose your consideration of the officer’s intent and his
mental state by wayand of what he did daylater on that in
contacting the defendant.

We hold that the trial court did not abuse its discretion in allowing
testimonythis and that any potential prejudice precluded bywas

the court’s limiting instruction.

IX. ChargesConsolidation of.

The ninth byissue raised the defendant is whether the consoli-
dation of the child pornography withcharges attemptedthe feloni-
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as to theprejudicial deprivesocharge wasous sexual assault
defense,trial, to in his owntestifyto a fairrightsof hisdefendant

law, I, thePart Article 15 ofbyof asprocess guaranteedto dueand
Fifth, and Fourteenth Amendmentsand the SixthConstitutionState

fails tothe defendantConstitution. Becausethe United Statesto
alleged deprivationtheconcerningin his briefany argumentsraise

toconcerning rightshisonlyaddress the issuesweprocess,of due
Douglas Douglas,in v.testifyto his own defense.fair trial anda Cf.

(1999).215, the429, 222 We consider419, 728 A.2d143 N.H.
Ball,Constitution, 124 atN.H.under the Statedefendant’s claims

as an to our231, 350, onlycase law aid“us[ing]471 A.2d at federal
588,Plante, 594 at 166.134 N.H. at A.2danalysis.”

for trialchargesof rest withinregarding joinderDecisions
Dellner, 89,v. 130 N.H.of the trial court. Statethe sound discretion

(1987).396, trial court’s determi­90, A.2d 397 To overturn the534
discretionarythat “theon the defendant must showappeal,nation

prejudiceto of hisis untenable or unreasonable theruling clearly
(1990).756,Cochran, 670, 672,132 569 A.2d 757case.” State v. N.H.

the court’sto on of trialappropriatenessFactors consider the
in wasare the of each offensesupportdecision “whether evidence

brief, tounlikely easilya andsimple jury,and to confuse referable
97, 101, 502,crime.” v. 135 N.H. 599 A.2d 505Bergmann,each State

omitted).(1991) and(quotation attempted chargeThe sexual assault
charges of child arose out of thepossession pornographythe for

on the ofcharges displayingdefendant’s conduct same occasion. The
manychild a week involved of the samepornography earlier

Therefore, thephotographs possession charges.as the much of
addition,In inevidence the was the same.underlying charges

crimes,explaining juryelements of the the court told therethe the
assault,charges: attemptedwere three sets of the felonious sexual

chargesthe of and the forpossession pornography charges, display-
ofchild The court elements of eaching pornography. explained the

jurors theythree and instructed the thatchargedthe sets of crimes
to determine whether the State had each elementprovedhad

tojurya doubt. It also the that it hadbeyond reasonable instructed
of asthe State had the the crimesprovendecide whether elements

jurorsand court the withevery providedto each Thephotograph.
crime,chargesforms that thetypewritten separated byverdict

theseparately, provided placelisted each and a to recordindictment
of or not for each theseguilty guiltyverdict indictment. Under

circumstances, rulinghold trial court’s was not unten-we that the
able or unreasonable.
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The arguesdefendant also that he a inconvincing showingmade
ex partehis offer of that he had offerproof important testimony to

on the and apornography charges need to refrain from ontestifying
Manna, 306,attemptedthe sexual assault v.charge. State 130 N.H.

(1988).310, 284,539 A.2d prof-286-87 The defendant’s attorneys
that testifyfered the defendant would on the child pornography

charges that photographs collages,the were that thenone of
live, children, inphotographs posedwere of and that the thepeople

inphotographs engagedwere not sexual relationships. The defen-
dant’s that ifattorneys profferedalso the defendant on thetestified
pornography subjecthe would be to oncharges, cross-examination
the facts the assaultunderlying attempted sexual charge.

court, however,The trial appropriatearticulated reasons
for rejecting proffered testimonythe defendant’s on pornogra­the
phy charges. my judgment anythat it“[I]t is does not make

reason,difference how wasphotographthe created .... For that
.it seems . . that ... in ofgrounds supportthe the casessevering

makes that type testimonyof irrelevant.” As to the defendant’s
subjectconcern that he towould be cross-examination on sexualthe

charge,assault that “inexplainedthe court there was no difference
trial,consolidating the for than ... in of ofanycases a number

. . . cases that come before the Court on which there are different
dayscrimes tried on different and which defendants face the

of . . toprospect respond many. to in trial.”having charges one
hold thatWe “the defendant did not a thatconvincing showingmake

both important testimonyha[d]he to andgive concerning one count
strong Manna,need testifyingto refrain from on the 130other[].”

omitted).310,atN.H. 539 286-87 and(quotationA.2d at brackets

X. Sufficiency the Evidenceof

The bytenth issue the defendant israised whether the evidence
sufficientwas to sustain his conviction for attempted felonious

sexual assault. arguesThe defendant that there was insufficient
circumstantial to supportevidence the conclusion that the defendant

victim, W,sexually Jeffreyintended to the theassault and that
circumstantial to allevidence failed exclude rational conclusions
except Smith, 433,guilt of the offense. See v. 127charged State N.H.

(circumstantial436, (1985)774,503 A.2d 776 evidence must exclude
all rational in to toexcept guiltconclusions .order be sufficient
convict). arguesThe defendant that based on the intro­evidence

State,byduced the for thepure speculation guessit calls to what
defendant’s were when he onapproached Jeffreyintentions W.

22,August 1995.
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that thebeyond a reasonable doubthad provetoThe State
a personin contact withengagingon sexualintendeddefendant

thirteen. Seeagewho the ofhis is underlegal spousethanother
lightin the mostjury, viewedbefore the632-A:3. The evidenceRSA

402,399,143 725State, Hodgdon,State v. N.H.to the seefavorable
follows.660, (1999), as663 is summarizedA.2d

22, 1995, Jeffrey W.who wasapproacheddefendantAugust theOn
anyoneifhim he knew whoof thirteen and askedagetheunder

the two retardedhelp changeto defendantto earnwanted $20
wearing aThe defendant wasbathingout of suits.children their

For Childrenfrom KYO Retardedpurported Campthat to bet-shirt
hat, knapsack. Jeffreyhe was a Whencamp carryingand a and

cabinhim children were inside athe defendant told theagreed,
Park, began walkingto and two toward thelocated next Fernald the

park.
Jeffrey, carryingdefendant was aapproachedhe theWhen

including and adult’sknapsackof items in his children’snumber
swimsuit,underwear, a a with the name “Campbikini sweatshirt

camera,Children,” aKYO For Retarded a Polaroid Instamatic
mask,film, lotion, pumpkinof a bottle a andpackage Polaroid of skin

The“Pay Helping Pumpkin.” Payof entitled Scale Forpiece papera
that paidlisted sexual acts and would be forpricesScale various

Lotionincluding “[ajllowing Pumpkinfor toperformance,their $20
to beyou” purportedoff.” The scale issuedpaywith “underwear

of R. Director.” The defendantCamporder Mrs. Jean Johnson“per
had in his 515 a number of whichknapsack photographs,also

in variousdepicted engagedchildren and adults sexual activities.
and the on made it clearphotographs captionsThese written them

byit was the areas to be “lotioned” thegenitalthat that were
“lotioning” penis.and of involved his“helpers” strokingthat a male

“fantasydefendant told were his ofpolice photos”The later those
camp.”“nakedhis

Farmington walkingThree Police the withOfficers saw defendant
himselfJeffrey falselyand them. The identifiedstopped defendant

Children,a Foras from KYO Retardedpolice Campto counselor
on in orhe claimed located Route 153 Middleton Southwhich was
he not recall numberphoneWolfeboro. The defendant said could the

personsbut the of two that he claimedcampof the offered names
the owners a third he claimed was a counselor. Hewere and who

help changingthat he to him in someJeffreyadmitted had solicited
claimed thatswimming nearby.retarded children that had been He

carrying knapsack belongedin his to thethe underwear he was
in awaiting parked Campwho van marked with thechildren were
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name. and no byKYO No such van retarded children were found the
police.

The defendant to police Campoffered show the KYO and took
on an inthem ride the cruiser fourhour-long police through

different towns and to search for the which laterpretended camp, he
admitted did not exist. The defendant he used the KYOsaid Camp

and in gaint-shirt the underwear his asknapsack “props” to
credibility hook,”with he “aapproached.the children Without the

thought “dirtydefendant said the would he oldchildren have was a
and anythingman” would not have to do with him. He thatbelieved

t-shirt of moneythe and the offer would overcome the children’s
strangers.reluctance to talk to policeWhen took the defendant

home, Camphe took off outthe KYO t-shirt and turned it inside
because his wife did not know about the t-shirt.

an exculpatoryThe offered account of his actions todefendant
that inpolice Farmingtonhe had an the local children ininterest

moneybecause a friend torecently largehad donated a amount of
system.the school said he did know hadJeffreyHe not and
himapproached he to him hisspeakbecause wanted to about

mentallyhumanistic views on children.retarded The defendant
children,onlyclaimed he to talk to aboutJeffreyintended retarded

time,pay boythe for hi's and him forthen take ice cream. He
Jeffreyclaimed he had asked to with him for a thego walk toward

andbridge said he intended no harm or impropriety.

do with thatagreeWe not the defendant no rational trier of
beyondfact could have found aguilt properreasonable doubt. The

is notanalysis every possiblewhether conclusion has been excluded'
but, rather, whether other rational conclusions based on the

Laudarowicz, 1,evidence have been excluded. See v. 142State N.H.
5, 980, (1997); Bissonnette, 84,82,694 A.2d 983 v.State 138 N.H. 635

468, (1993).A.2d 469 theWhile defendant offered an ofexplanation
hiswhat intentions when he approached Jeffrey Augustwere W. on

22, 1995, “a rational oftrier fact could found explanation][hishave
Woodman, 381,irrational or ofworthynot belief.” State v. 125 N.H.

386, 169, (1984).480 A.2d 172

XL JuryGrand Instructions

byThe eleventh the is itissue raised defendant whether was error
deny ato- .defense to orpresentbe for reviewrequestcounsel’s

transcript of- the thatgeneral grand juryinstructions to.the
againstconsidered thecharges the defendant. .At 4:30 inthe

th¡e case,dayafternoon the to ingrand jury was meet thison before
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presenthis counsel bethatrequestinga motionfiledthe defendant
bethat the instructionsjury,grandto thefor instructionsthe

jurors that theygrandinstruct therecorded, and the courtthat
for indictmentfactual basis eachinto thediligently inquiremust

a conferencereturn. At chamberstheythatrequeststhe Statethat
stating:the motionthe court deniedfollowing morning, trialthe

juryare theview, grandmy grand jury proceedingsIn the
court’s instructionsencompassesthat theandproceedings,

grand juryIt of thejury. phaseis onegrandof the
indi-particulartaking upto theirproceedings preliminary

nonetheless,is, proceedingscases, myit in viewvidual but
they. . . havemy experienceingrand jury.of the And

closed.always been

transcriptiontoaccess therequestedthe defendantSubsequently,
jurors hadgrandto if thejury determinegrand proceedingsof the

denied becauserequestinstructed. The wasproperlybeen

the Court andjurorsof is a matter between[i]nstruction
notduring proceedings which arejury. It occursgrandthe

strongfor thegoodare reasonspublic.to the Thereopen
motionjury proceedings. Thisgrandof secretpublic policy

ofjustifyingor basis nullificationanynot assert factsdoes
that in this case.policy

thein ofpractice proceedings“In with the most Statesconformity
Booton,v. 114State N.H.jury in this State are secret.”grandthe

“[Wjhether376, (1974). jury’s750, 755, grandthe329 A.2d 381
a within the trial court’swill invaded remains mattersecrecy be

Id.; State v.in as State courts.” seediscretion the federal as well
(“for(1997)591,269, 272, most intentsSilva, 142 N.H. 699 A.2d 593

legally sealed[grand jury]all should bepurposes, proceedingsand
omitted)). Because the court’s in-divulgence” (quotationagainst

proceeding,ofjury partto are the secret thegrandstructions the
presentto be was notcourt’s to allow defense counseltrial refusal

an ofabuse discretion.

of whichaddition, regularitya presumptionIn “there is
101,127 N.H.Dayutis,State v.grand jury proceedings.”attaches to

(1985). duties,104, 325, entering upon their498 A.2d 328 Before
solemnly swearingtake an oath thatgrand jurors requiredare to

make, of allinquire, presentmentand a truethey “diligentlywill
in .. . .”things given chargematters as be [them]such and shall

1998). anynot evidence600:3 The defendant has offered(Supp.RSA
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of irregularity that occurred during generalthe instructions to the
grand jury nor has he “shown a reason to pierce the secrecy of the
grand jury.” Damiano, 742, 749,State v. 124 1045,N.H. 474 A.2d

(1984);1049 Warren, (8thsee United 247,States v. 16 F.3d 253 Cir.
1994) (bare allegation that grand jury records are tonecessary

ifdetermine there was a defect in the process is not adequate). In
the absence of a showing particularized need,of we hold that the
defendant was not entitled to the information sought. See State v.

Sup.Canatella, 202, 205,96 507,N.H. 72 (1950);A.2d 509 R.Ct.
52(6) a(following showing need,of a particularized defendant may
be authorized to examine stenographic record of grand jury pro­
ceedings); Miramontez, (5thUnited 56,States v. 995 F.2d 59 Cir.
1993) (burden is on party seeking disclosure to show particularized

material).need for

XII. Unproven Misconduct Evidence

The final issue byraised the defendant is whether the trial court’s
acceptance and consideration of unproven misconduct evidence at
sentencing was error. The evidence related to another offense the
defendant allegedly in incommitted Maine 1985. At the defendant’s
June 1996 sentencing hearing, two victims testified about the

crime,alleged it,the defendant’s involvement in and itthe effect
addition,had on their Inlives. one of the victim’s family members

addressed the court. At the time of the sentencing hearing, the
defendant had been indicted for the offense and awaitingwas trial.

“A judge exercises wide discretion in choosing the sources
and types of on relyevidence which to in imposing sentence.” State
v. Rodrigue, 496, 500, (1985).127 299,N.H. 506 A.2d 303 It anis

ofabuse discretion to consider offenses for which the defendant has
been acquitted prioror convictions which have been found consti­

Cote,tutionally 358, 375,infirm. State v. 775,129 N.H. 530 A.2d 785
(1987). addition,In “sentencing courts should not consider
conclusory statements of criminal basis,conduct lacking a factual
i.e., evidence that does not carry suspicion to pointthe of probabil­
ity.” 517, 519,State v. Tufts, (1992)136 N.H. 818,618 A.2d 819

omitted).(quotation However,and brackets “a trial maycourt
consider evidence of pending ... incharges determining sentenc­

Cote, 374,ing.” 129 N.H. at 530 A.2d at 784. We have reviewed the
testimony offered at sentencingthe hearing and hold that it fell well
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aas it involvedto consider bothtrialthe court’s discretionwithin
point probability.to the ofsuspicionand carriedchargepending

Affirmed.

All concurred.
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