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(John Kissinger,C.attorney generalMcLaughlin,T.Philip
orally), for the State.on the brief andattorney general,assistant

Concord,defender, byofBisson, appellateDonald E. assistant
for the defendant.orally,brief and

murderdegreetwo firstTHAYER, appealsJ. The defendant
(1996), in Courtjury Superiora trialconvictions, afterRSA 630:l-a

J).(McGuire, affirm.We
1994, theAugustInfollowing.to thetestifiedThe defendant

in hisin Concord. Whileon vacationfamilyand his weredefendant
with hisdaythere oneroom, decided to returnthe defendantmotel

and kill them.wife and son
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11, 1996, defendant, wife,On March the his and his son returned
rented the same room at the motel as theTheyto Concord.

24,had On the afternoon of March the defendantplanned.defendant
to a local apurchaseleft the motel room and walked store to

returning,hammer. After he hid the hammer under his bed. He
that notestified he was certain one would discover the hammer

goingbecause he “knew it was to be used before the maids ever
in again.”the roomc[a]me

toldevening, thinkingThat the defendant his wife that he was
fact,In showed his thatkillingabout their son. he wife the hammer

he intended to use. The defendant testified that his wife became
The defendant assured his wife that he not kill theirangry. would

son, and she believed him. The thewas confident defendant left
room, trash,inthe hammer outside the and to thethrew returned

family asleep.motel room. Then he and his fell
defendant, his aAccording during sleep experiencedto the he

to that would intotrance “where God revealed be cast the[him] [he]
awayof if backed . . . from it.”lake fire He further testified[he]

angelthat he “heard . . . the voice of commanding[an] [him].”
his wife and son the defendant and left theslept,While awoke

room to retrieve the hammer from the trash. He returned to the
abludgeoned sleepingroom and his wife and son. Both died as

result.
thereafter, left aShortly the defendant the motel and went to

where he asked to to thenearby speak manager.store When the
the defendant tomanager appeared, killings.confessed the The

arrived,manager police. policecalled the When the the defendant
hammer,told them that he killed his wife and son with a whereupon

he was arrested and with two counts of first murder.charged degree
insanity guilt phaseHe filed an defense and waived the of his trial.

selection,At the of thebeginning jury judge juryinstructed the
is,that “this is not a murder case. That the cannotcapital defendant

receive thatpenalty.” judge explained “giventhe death The the
case,incharges [jurors]this it would be natural for to wonder about

death to fair topenalty].” According judge, only[the the “it’s the
jurors theyto inform that will not to makingthem have be such

in judge jurydecisions this case.” The further advised the that it is
jobnot to with thattheir be concerned the sentence the defendant

ofduty determining imposingreceives because and sentence“[t]he
jury.”is for the and not for thejudge

trial, inDuring the defendant testified his own defense. The
mydefendant testified that “in I’m sane. I acted under theopinion,

I Icommand of God. do not suffer delusions or hallucinations ....
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thejuryI The foundwhat did.”I understoodrational ...verywas
degreeof firston both countsthereby guiltyandsanedefendant

lifetwo consecutivetowas sentencedThe defendantmurder.
parole.foreligibilitywithoutsentences

Daboulfor our review. SeepreservedareissuesappealOn three
(1983)1148,807, 309, 1149471 A.2d124 N.H.Hampton,v. Town of

waived). First, the trial court erredwhether(issues arenot briefed
not beit wouldoutset of trial thatat theadvising jurytheby

Second, judgethe trialcase. whetheradeciding penaltydeath
Third,argument.closingdefendant’slimited theerroneously

that thejuryin theinstructingerredthe trial courtwhether
and convinc-insanity by clearprovingofbore the burdendefendant

inissue turn.We address eaching evidence.
when it informedthat the trial court erredarguesThe defendant

tosubjectwas notthat the defendantat the outsetpanelthe venire
minimized thethat such commentHe contendspenalty.the death

result, the defendantwould have. As aa verdictimpact guilty
prejudicial”created a “preponderantlythe commentargues, judge’s

effect.

ofshould not be informedjuryis that thegeneralThe rule
here,convicted, when,if asmaya receivethat defendantpenaltythe

Brown, N.H.v. 132sentencing.no role in See Statejury playthe will
States,(1989); v. 512520, 526, 544, Shannon United567 A.2d 547

(1994).573, discussing penalties appliesonprohibitionU.S. 579 The
526,counsel, Brown, at 567 A.2d atsee 132 N.H.to defenseequally

715-16,Beede, 713,v. 128 N.H.547, see Stateprosecution,and to the
(1986). rule not260, whyno reason this should519 A.2d 262 We see

comment or other trialimpropertrial anjudge.extend to the “When
jury’sapenaltyof a criminal tobring potentialdoes the extenterror

not result from willfulattention,” the comment didand where
ifmisconduct, only improperthe statementa mistrial is warranted

(quota­Id.irremediably prejudicial.”andpreponderantlyis “both
omitted). that the commentHere, does not asserttion the defendant

the court’s statementmisconduct. We hold thatfrom willfulresulted
irremediably prejudicial.andpreponderantlyin this case was not

bycomment was curedby the trial court’sAny prejudice created
withto not concern itselfjuryinstructions to thethe trial court’s

the court’s instruction.and to followpunishmentthe defendant’s
whole,instruction, unquestionablyread as acourt’s when“The

v.Statesduty province.”and Unitedthe as to itsjuryinstructed
(9th 1985). the time of the706, BetweenSteel, F.2d 711 Cir.759

deliberations, the selectedofbeginningthecourt’s comment and
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jurors were admonished several times not to consider the potential
penalty in their process, including priordeliberation to opening
statement and several duringtimes the court’s final charge. Any
potential harm that could have arisen from the court’s comment was

instructions,cured by judge’s jurorsthe which the can presumedbe
Shannon, 585; Novosel,to have followed. atSee 512 U.S. State v. 120

176, 186, (1980).739,N.H. 412 A.2d 746

addition,In the defendant himself poten­commented on his
tial duringsentence cross-examination. Specifically, the defendant

case,stated that I explained jury,to this the in this“[a]s alternative
insane,sanity,to if doyou questionsee me as is not a of will I be

locked It aup. questionwill be of where I’m locked I’llup. be locked
”the rest of . . . .up my life This statement impermissibly allowed

jurythe to hear the defendant’s possible punishment and could have
Brown,prejudiced 526,the State. atSee 132 N.H. 567 A.2d at 547.

Moreover, the defendant misstated findingthe law because a of
insanity necessarilywould not lead to a lifetime of confinement. See

(1996).651:8-b, conclude,RSA :9-a We therefore under the facts of
case,this that the defendant failed to show that the trial court’s

preponderantlyreference was both and irremediably prejudicial. Cf.
Brown, 526, 547; accord,132 N.H. at 567 A.2d at e.g., Kerby,Fero v.

(10th1462, 1994), denied,39 F.3d 1481-82 Cir. cert. 1122512 U.S.
(1995); Steel, 711; Hernandez,759 F.2d at 312,State v. 846 P.2d 328
(N.M. 1993).

The defendant argues that the court’s error of commenting
that the case did not involve penaltythe death was compounded
when it jury priorinformed the to deliberations possibleof the

of aconsequence guilty bynot reason of insanity verdict. We
disagree. previouslyWe have stated that a jury charged with

aascertaining sanitydefendant’s should be instructed about conse­
quences of a “not guilty by insanity”reason of verdict because such
consequences commonlyare not known. Helgemoe,See Novosel v.

(1978).115, 125, 124,118 N.H. 384 A.2d 130
The inarguesdefendant his brief that the court’s error was

further complicated by prosecutionthe and the defense references
possible however,to the result of a argument,verdict. This was not

raised in the defendant’s notice of appeal and is not forpreserved
Daboul, 309,our review. See 124 N.H. at 471 A.2d at 1149.

The arguesdefendant next that the trial undulycourt restricted
his closing argument. Specifically, he thatargues erroneouslyhe was
prevented from discussing dangerousnesshis and of anthe result

in closingadverse verdict his argument.
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ofreviewingfor a court’s restrictionThe standardproper
York,v. NewHerringabuse of discretion.closing argument is Cf.

(1975).853, motion ingranted862 The court the State’s422 U.S.
discussing dangerousnessfrom histo the defendantprecludelimine

sentencingbecause neither nor aduring closingpunishmentand
a notdangerousness followingof the defendant’sdetermination
of theinsanity provinceof verdict were within theguilty by reason

the to tie the restrictions onjury. Although attemptsdefendant
to the court’s instruction that this is not aclosing argument jury

case, where, objectingto no in the record incapital points placehe
argument,to limitation on he referred to theplaced closingthe

comment, nor suggestcourt’s earlier did he that the comment
heightened proposed closing argu­somehow the need for counsel’s

Moreover,ment. himself duringthe defendant testified cross-­
We, therefore,that he would be confined forexamination life.

conclude that the trial court notdid abuse its discretion.
bynow turn to the defendant’s final claim that himrequiringWe

evidence,insanityto clear and the trial courtprove by convincing
I,his Partrights Hampshireviolated under Article 15 of the New

urgesConstitution. He us to a of theadopt preponderance evidence
standard. We decline to do so.

(1996)628:2, IIRSA that defendant shall theprovides “[t]he have
proving insanityburden of the defense of clear andby convincing

added.)(Emphasisevidence.” held that thepreviously placingWe
I,burden on the to not Partprove insanitydefendant does violate

Helgemoe,Article 15 of the New Constitution. 118 N.H.Hampshire
127,at 384 at in“[sjanityA.2d 131. We reasoned that should be the

policynature of a it inherent in humanpresumption because is
nature and is the natural normal of mankind.” Id.and condition

omitted).(quotation
decision, 1987,HelgemoeSince the and to defendants wereprior

to a of theonly required prove insanity by preponderance evidence.
See, Rullo, 149, 151, 1009,e.g., State v. 120 N.H. 412 A.2d 1011
(1980). 1987, however,In the thelegislature requisite quan­raised
tum of to the of “clear andproof convincinglevel evidence.” Laws

II).1987, 628:2,(currently13:1 atcodified RSA
Helgemoe insanityIn that anwe held constitutes affirmative

reachingdefense that must be the defendant. In thatproven by
holding, expressly characterizing sanitywe overruled case lawprior

by beyondas an element of a crime to be the State aproven
doubt, a of aadopted presumption sanityreasonable and instead as

127,matter of 131.public policy. Helgemoe, 118 N.H. at 384 A.2d at
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SupremeThe United Court has held that a stateStates
prove insanity beyondthe defendant to a reason­requiringstatute

processable doubt does not violate the due clause of the Federal
790, (1952);v. 343 U.S. 798 PattersonOregon,Constitution. Leland

(1977).197,York, 204-07 that requiringv. New 432 U.S. We conclude
insanityto clear and evidenceprove by convincingthe defendant

I,Part Article 15 of the New Constitu­Hampshiredoes not violate
tion.

Affirmed.

All concurred.
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