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obligated to disclosecourt determines that the defendants were
safety appropri-records, it in with theshall determine accordance

plaintiffstatutory provisionwhether the is entitled to an awardate
attorney’s achievingof reasonable fees for that result.

dispositive appeal, notAs our determinations are of this we need
remaining arguments.parties’theaddress

inpart;Reversed in affirmed
part; part;vacated in remanded.

All concurred.

Compensation Appeals Board
No. 97-290

Appeal of Paul Kruzel

(New Board)Hampshire Compensation Appeals

29,June 1999



682

(RobertPuckhaber, P.A., J.Perkins, of Concord&Phillips
for theorally), petitioner.on the brief andPuckhaber

(JamesHollis, P.L.L.C., E. andof Concord Owers&Sulloway
brief, orally), for theand Mr. OwersHarriganL. on theDavid

respondent.

Kruzel, of thePaul a decisionBROCK, petitioner, appealsTheC.J.
(board) denying himBoardCompensation AppealsHampshireNew

reverse anddisabilitytotal benefits. Wecompensationworkers’
remand.

dentist, in'practice generala privatea startedpetitioner,The
thepractice,his dentaldevelopingin Manchester. Whiledentistry

1987,Canterbury. In Junea home inbuildingalsopetitioner was
house, thumb fromsevered hispetitioneron his theworkingwhile

Although thesurgicallyThe thumb was reattached.his left hand.
hissuccessful, abilitylost the to bendpetitionerthewasprocedure

thumb.left
weeks,eighttoapproximatelyof sixFollowing recovery perioda

handBeing rightpractice.returned to his dentalpetitionerthe
around his leftdominant, techniqueshis dentaladapthe was able to
to rest dentalthumb, a whichpost againstit as staticusing

instruments.
in which1989, a Concordpurchased practiceIn heSeptember

work isbridgework. Crown andbridgein crown andspecialized
tedious, anddentistry, long,withgeneralwork thanexactingmore

flourished, grossitsdoublingpracticeTherepetitive procedures.
1992, however, beganin the petitionerin first Lateyear.income the

Dr.syndrome.with tunnelcarpalconsistentexperience symptomsto
thumb,Ekstrom, petitioner’shad reattached thesurgeonthe who

syn-tunnelcarpalfrom bilateralsufferingthat he wasconcluded
18,1992, tunnelperformed carpalDr. Ekstromdrome. On December

hand.petitioner’son the leftsurgeryrelease
Hewithin two weeks.practicereturned to hispetitionerThe
Hisfollowing surgery.in left handimmediate relief hisexperienced

1993, thehand, however, Byto the end ofcontinued worsen.right
hisalteringhand.petitioner’s Despiteto the leftpain had returned

breaks, in handspainto allow for the bothwork schedule in 1994
1995, dentistry.practicingIn he ceasedAugustpersistéd.

inbenefitscompensationfor workers’petitioner appliedThe
Insurance, theinsurer, CNA deniedrespondent1995. HisOctober

peti-that theof officer founddepartment hearingclaim. A labor
disability benefits. Thetemporaryto totaltioner was entitled



Following hearing,to board. a the boardappealed therespondent
concluded that

injured employmentwas in the course of his asthe claimant
dentist, injurythat the arose out of and was suffereda [and]

injury compensablein of his This isemployment.the course
to the of N.H. RSApursuant provisionsto some extent
claimant is disabled fromtotally281-A. It is a fact that the

volume, high intensity practicethe restorative dentalhigh
through hisaspired ultimatelyto which he and achieved
However,and effort. itextraordinary personal commitment

that claimant is fromtotallyis not a fact the disabled
Indeed a of the evi-gainful employment. preponderance

that claimant is disabled fromdence does not establish the
is no evidencepracticing dentistry. adequate uponThere

which can make a determination as to the extentthe [board]
disability meaningof the claimant’s within the of RSA

281-[A:48].

(1997),The a motion for see 541:3respondent rehearing,filed RSA
(1)that board that: thearguing petitionerbecause the determined

had failed to that he was fromtotally practicingestablish disabled
(2) nodentistry; adequateand there was evidence to determine the

petitioner’s disability,extent of the he was not entitled to workers’
compensation petitionerbenefits. The also filed a motion for rehear-
ing, requesting the board to reconsider its decision that he is not
totally disabled from the of In itspractice dentistry. subsequent
order, the board found that

totallythe claimant is not disabled from gainful employ-
ment within the of 281-A:28meaning RSA and RSA 281-
A:2[,] [and,X-a this finding] supported bythat is evidence
in the record as a and not impeached bywhole is the fact
that physicalthe harm suffered the claimantby prevents

volume,him practicingfrom high high intensity restorative
dentistry. The fact is that the claimant did not adduce
evidence that totallyhe was disabled from gainful employ-

Furthermore,ment. judgmentit is the of that inthe [board]
light evidence,the of the oftotality the the evidence

bymarshaled claimant’s in his [motioncounsel for rehear-
ing], does not establish aby preponderance of the evidence
that the claimant totally functioningis disabled from as a
dentist.
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thisfollowingrehearinga motion fornot filedidpetitionerThe
order.second

this Theappeal.ofposturethe proceduralfirst addressWe
peti-because theit be dismissedthat shouldarguesrespondent

second order. Seeof the board’srehearingmove fortioner failed to
771,Ass’n, 125 N.H.Mts. Educ.(1997); WhiteAppealRSA 541:4 of

(1984). isanyon issue283, a decision774-75, 286 “WhenA.2d486
for aapplymustnewly losing partyrehearing, theonreversed

beforeof RSA 541:4satisfy requirementstherehearing andfurther
Ass’n,Educ. 125Mts.WhiteAppealto this court.”appealing of

775, A.2d at 286.at 486N.H.

notwaspetitionerfound that theinitialThe board’s decision
moved forpetitionerThedentistry.practicingfromtotally disabled

provedmedical evidencethat the uncontrovertedrehearing, arguing
Thedentistry.ofpracticefrom thedisabledtotallythat he was
wasthatfinding petitionerits theorder affirmedsubsequentboard’s

Thus, the board’sdentistry.practicingfromtotallynot disabled
reversed; apetitionerthenot nor waswason this issuedecision

ofFurthermore, rehearinga forby filing motionlosing party.newly
opportunityboard anorder, gave thepetitionerthefirstthe board’s

Seeappeal.to thisprioron this issuemistakesallegedto correct its
613,100,97, A.2dBd., N.H. 719143Coop.#16 Sch.Appeal of SAU

is(1998). preserved.that this issueconcludeAccordingly, we616

arguments,otherpetitioner’sto consider thedeclineWe
forin a motionto themhowever, preservefailedbecause he

motion forthat arequires541:4541:4. RSArehearing. See RSA
thatit is claimedwhichevery ground uponfully“set forthrehearing

Id.or unreasonable.”of is unlawfulcomplaineddecision or orderthe
theaddressed whetherrehearing onlyformotionpetitioner’sThe
Wemedical evidence.uncontrovertedtheby ignoringboard erred

accordingly.limit our review

decision, for errorsexceptthe board’snot overturn“We will
unreasonableclearlyit to belaw, has shownpetitionertheof unless

994,537, 997Lalime, 534, A.2d141 N.H. 687unjust.” Appealor of
of(1997). findingsthe board’sWe consider541:13(1996); see RSA

“To obtainRSA 541:13.and reasonable.lawfulprimafact to be facie
toinitial burdenbenefits, a has theclaimantcompensationworkers’

burden,thishas metthe claimantcase. Oncea primaestablish facie
theto rebutrespondentshifts to theproductionburden ofthe

1090, 1093575, 578, A.2dCote, 660139 N.H.Appealclaims made.” of
however,omitted).(citation persuasion,burden of(1995) “The
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667,Newcomb, 664,141 N.H.Appealthe claimant.”withremains of
omitted).brackets,(1997) ellipsisand562, (quotation,A.2d 564690

weight of theoverwhelmingargues that thepetitionerThe
established, by a prepon-to boardthepresentedevidencemedical

general den-practicingfromderance, totallyhe is disabledthat
lay foropinionboard its ownthat the substitutedtistry. arguesHe

threepetitionerThe relies onevidence.uncontroverted medicalthis
treating physicians opinedin which threedisability formsinsurance

forms the physiciansOn two of thetotallyhe was disabled.that
thatof “all dutiesincapable performingispetitionerthat thestated
thatremainingThe form statedbeingwith a dentist.”are consistent

ofperformingof the “manual workpetitioner incapableisthe
dentistry.”

aestablishinghis ofpetitionerconclude that met burdenWe the
toburden of shiftedConsequently, productioncase. theprima facie

totallythat the wasrespondent petitionerto rebut the evidencethe
Although respondent pre-thepracticing dentistry.disabled from

petitionerwhether the wasdisputingsented evidencemedical
it no medicalinjured employment, presentedin the course of

totallythe was disabled frompetitionerevidence to refute that
board,that the thedentistry. applyingWe concludepracticing

standard, reasonably petitionernot find that the hascouldproper
of it more than notpersuasion prove likelynot met his burden to is

dentistry.fromtotallythat he was disabled

course, to ignoreOf board is entitled“[t]he [uncontroverted]
[evidence], or theidentify competingmedical but must the evidence

Demeritt,Appealits to do so.”supportingconsiderations decision of
(1998)378,807, 810,142 N.H. 713 A.2d 380 and brackets(quotation

omitted). so,itsidentifying doingreasons for the boardWithout
ignored physicians’erred when it the uncontroverted statements

petitioner totally dentistry.that the was disabled from
wasfinding petitionerwe the board’s that theAccordingly, reverse

Whether the boardtotally practicing dentistry.not disabled from
inability to securepetitionerfound that the failed to establish an

1998),281-A:2, X-a is uncleargainful employment, (Supp.see RSA
us. we furtherAccordingly,on the record before remand for

this opinion.consistent withproceedings

and remanded.Reversed

All concurred.


