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Hillsborough-southern judicial district
No. 97-299

Joanna F. Sommers

v.

Joseph F. Sommers

2,July 1999

Krolikowski, (JamesDionne,Hobbs & of Nashua B. Hobbs on the
brief and orally), for plaintiff.the

MacAUister,.&Gawryl of (Janine,Nashua onGawryl the brief-
and orally), for the defendant.

BROCK, defendant,C.J. The Sommers,F.Joseph appeals an order
of J.)the Superior Court (Hampsey, agranting motion of the
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Sommers, ofmodify permanentthe terms aF. toplaintiff, Joanne
in theby incorporatedandpartiesinto theenteredstipulation

in part,in vacate and remand.part,reversedivorce decree. We
stipulationin 1995. theJanuary The awardedThe divorcedparties

“subject or liens.”any mortgagesresidence toplaintiff their marital
divorce, twobyencumberedtime of the residence wasAt the the

$25,000,a in the amount of and thesecuring debtmortgages, one
(second$64,000of mortgage).debt in amountsecuringsecond a the

divorce, dischargea into the the defendant had receivedPrior
stipulationon themortgage. requiredthe second Thebankruptcy

stipulationto The also thatplaintiff pay mortgages. providedboth
common,as in andown the tenants thatpartiesthe would residence

for later monthsit be on the market sale no than sixplacedwould
highchild from school or turnedyoungest graduatedafter their

sale,Upon plaintiffthe the wouldwhichever occurred last.eighteen,
proceeds,of the and defendant one-third.two-thirds thereceive

pay perfurther that the defendantstipulation requiredThe $700
cease, however, uponin This was toalimony. obligationmonth the

death, ofbirthdayor the theplaintiff’s remarriage eighteenth
child, mortgageor the second was canceledparties’ youngest when

full.or inpaid
consumerstipulated paydefendant also that he certainThe would

tax ofparties obligationsof the and federal incomeobligationsdebt
forresponsiblethat he would be his own incomeplaintiff,the and

divorce, owed approximatelytaxes. At the time of the the defendant
(IRS).$200,000 to The stipulationthe Internal Revenue Service

(MG), providedthe a 1960 “MG” automobile andawarded defendant
the paidtitle to car would transfer to defendant when he thethat the

the taxobligations plaintiff’s obligations.consumer debt and
divorce,Subsequent plaintiff attemptedto the the to sell the

timeAlthough partiesthe had believed at the of the divorcehouse.
thanproperty mortgages, plaintiffthat the was worth more the the

offnot sell for such an amount and took it the market.could it
1996, byloan anJuly mortgage,In the secured the second

loan,“interest-only” plaintiffbecame due. The testified that she was
when that loanstipulationunaware she entered into the the would

theagreement paybecome due. She worked out an with bank to the
due,loan the plaintiff paiddebt in installments. Before the came

Afterper working agreementbetween and month. out the$590 $690
bank, monthly paymentwith the her was The bank would$937.14.

mortgage remained in the defen-not refinance the because title
ofjoint rights survivorship,dant’s name as a tenant with and



because the IRS had attached a lien for the federaldefendant’s tax
obligation.

1996,In aSeptember plaintiff modifythe filed motion to the
stipulation so that title to the in her only.residence would be name

that the defendantAdditionally, alleged paidshe had neither the
consumer debt nor her tax andobligations, requestedthus she that
the MG be awarded to her.

aSubsequently, plaintiff clarifythe filed motion to her position,
asserting primarythat the issue before the was “thecourt need to

ofprovisionsreview and revise” the the stipulation regarding the
alimony.residence and the The intent of those provisions, according

to the was to the offplaintiff, require paydefendant to the second
mortgage. equity,Because the house had no plaintiffthe asserted

modifythat not aseekingshe was to settlement.property She
proposed as a that required“reasonable solution” the defendant be

payto of the that bemortgage,two-thirds second he released from
alimony obligation,the and that the house in herbe name. Theput

that not parties’ paydefendant countered it was the intent that he
off mortgage,the second but that he assist plaintiff throughthe

inalimony making payments,the as could notmortgage she afford
the that thatpayments alleged theyat time. He intended tomerely

divorce,provide stability throughouttheir children with the and
that soon to selltheythereafter intended the house and discharge

however,mortgage.the second The toagreed, quitclaimdefendant
his ifinterest in the house to the the court terminatedplaintiff the
alimony.

At the hadhearing, plaintiff agreedmotion the testified that she
provisionto the she could not thealimony because afford second

mortgage, that she “felt” that because had beenand the loan used
owned,to a thatcompany previouslyfinance the defendant had he

was for at least of thatresponsible obligation.two-thirds The
acknowledged agreed alimonydefendant that he had to the provi-

plaintiffsion because could afford the mortgage paymentsthe not at
divorce,the that paytime of the but denied he had to downagreed

mortgage.the second
alimony trulyThe trial court found that “was alimony.”the not

Rather, plaintiffthe court determined that the had never been
alimony,entitled to and she longerruled that would no be entitled

alimony.to court that hadparties agreedThe further found the that
pay mortgage,the defendant would two-thirds of the second and

that“accepted] plaintiff’s argumentthe the situation came about as
Thus,the result of mistake or of confusion.” thebecause court

monthly payment againstthe as a thepayment“view[ed] $700.00
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the be responsibleand ordered that defendantmortgage,”second
thethat at time of themortgagethe balance onfor two-thirds of

thealimony paymentsthe thatcourt ruled thatdivorce. The
ofpayhis to two-thirdsobligationwould reducepaiddefendant had

perto payand that he would continuemortgage, $700the second
the Theobligation.until he had satisfiedby assignmentmonth wage
to the hisquitclaim plaintiffthe tocourt also ordered defendant

MG, the statedrespectin to the courtinterest the residence. With
confusing.tostipulationin the ... belanguagethat it “thefound

Therefore, plaintiff.”remain with thepermanentlytitle shall
in the waspart that evidenceappeal, arguesOn the defendant

modifying parties’thesupportinsufficient to the court’s order
of Heregarding property.distribution theirpermanent stipulation

modify-court an standard inargues appliedthat the incorrectalso
the MG.ing provision concerningthe

in a finala decree issettlement divorceproperty“[A]
ofspecific portion spouses’sum of or a themoneydistribution of a
on ofsubjectnot to modification accountjudicialand isproperty

451, 453,135McSherry McSherry,v. N.H.changed circumstances.”
omitted).(1992)311, ellipsis, and brackets(quotation,606 A.2d 313

Rather, thedistribution “will not be modified unlesspropertysuch a
toshows that the distribution is invalid duecomplaining party

fraud, influence, deceit, or mis­misrepresentation, mutualundue
464, 1361,460, 642 A.2dShafmaster,v. 138 N.H.take.” Shafmaster

Grabowski, 745,(1994); 747,422 A.2dv. 120 N.H.1364 see Grabowski
42, 304,Durkin, 41,1040, (1980); 119 A.2d1042 Durkin v. N.H. 397

(1979).304
byparties’ propertycourt the settlementThe trial modified

theto the the thatordering, contrary plain language stipulation,of
McSherry,Seemortgage.defendant two-thirds of the secondpay

453, partiesA.2d The found that the135 N.H. at 606 at 313. court
mortgage,ofagreed paythat the defendant would two-thirds the

through “alimony”would themortgage paid payments,that the be
and about the result of mistake.”that “the situation came as

ifAccordingly, only plaintiffwill modification the metupholdwe this
propertyher burden that the settlement fromto establish resulted

mutual mistake.

of an mutual of factReformation instrument for mistake
clearbyrequires party seekingthat the reformation “demonstrate

(1) actual agreementand that there was anconvincing evidence
(2) was an to theparties, agreement putbetween therethe

(3) priorand is a theagreement writing,in there variance between
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agreement the Cameronwriting.”and A.J. Sod Farms v. Continen­
Co., 275, 283, 290, (1997)tal Ins. 142 N.H. A.2d (quotation700 295

omitted). ofplaintiff’s proof“The burden in a reformation action is
omitted).a heavy (quotationone.” Id. While parol gener­evidence

ally cannot or itvary writing, maycontradict a thatestablish the
writing itself does not actual agreement byreflect the reached the

Grabowski, 748,parties. 120 422N.H. at A.2d at 1042.
byof fact a trial are“Findings binding theycourt on us unless are

not supported by the or areevidence erroneous as a matter of law.”
24, (1993).20,McCabe v.Arcidy, 446,138 N.H. 635 A.2d 449 We find

in this insufficient to supportcase evidence the trial court’s
partiesdetermination that the had thatagreed the defendant would

pay of the second mortgage,two-thirds and the court’sreverse
order to it obligatesthe extent the defendant to thatpay mortgage.

Although plaintiffthe that “felt”testified she that the
defendant responsiblewas for at least of thetwo-thirds second
mortgage, and that she was with theunhappy “alimony”term when

stipulationshe the her lawyer, presentedreviewed with she no
establishingevidence that paythe defendant ever to two-­agreed

thirds of mortgage,the and the record reveals agreement.no such
defendant, testifying alimonyIndeed the while that the was to be

used to onpaymentsmake the second that hemortgage, denied had
agreed payever it off of it.payto or to two-thirds Although

testimony parties’as toconflicting understandingthe does not
anecessarily finding expressthat an instrument tonegate fails their

intent, 28, 451,see id. at 635 requiresA.2d at reformation clear and
that,convincing agreement parties’evidence of an due to the mutual

mistake, writing, Gagnonwas never reduced to compare v.
(1951) (evidencePronovost, 58, 381,63-64,N.H. A.2d97 80 384-85

McCabe, 28,failed to agreement),establish with N.H. at138 635
(evidence Grabowski,A.2d at agreement),451 established and 120

(same).748-49,N.H. at 422 A.2d at 1042-43 The evidence in this
case, establishingwhile that theplaintiff thought that defendantthe

ofpay mortgage,should two-thirds the second that heand intended
to inplaintiff making payments,assist the some tofails demonstrate
that the agreed liabilitydefendant to assume for two-thirds of the
mortgage.

The, in the that tolanguage stipulation alimonythe was terminate
upon mortgage paidthe second off or canceled does notbeing
compel plaintiffa different result. the thatAlthough argues “[t]here
is no explanationother rational for language,”th[at] we find the

—tolanguage testimonybe consistent with the defendant’s that the
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mortgagethe in thealimony makingwas to assist defendant
wasuntil the house sold.quoto maintain the statuspayments
theIndeed, fails account for otherargument toplaintiff’sthe

alimony,the thatthat also have terminated andcontingencies would
mortgage.not to the secondare tied

however, testimony regard-argues, parties’that theplaintiffThe
divorce,the theat the time of andexpensestheir income anding

thesurrounding stipulation, supportthe execution ofcircumstances
theAccording plaintiff,the defen-trial court’s reformation. tothe
be ifnormallyof income that would seenhighdant “lacked the level

plaintiffThealimony provision.”were a truealimony provision][the
discern,however,demonstrate, and we cannot how thisfails to

toever assume two-thirdsagreedshows that the defendantevidence
“alimony” paymentsor intended that themortgage,of the second

interest-onlyof an loan.paywould two-thirds
thepartiesthat the were mistaken atplaintiff arguesThe also

residence,of and that theof to the value thetime the divorce as
mistakes, toaccordingsoon be due. Thesemortgagesecond would

warranted reformation.plaintiff,the
referringthe trial court toAssuming, deciding,without that was

“accepted] plaintiff’s argumentit the that thethose mistakes when
mistake,”as the result of that the evidencesituation came about

that a could afinding, finding justifysuch a and suchsupportwould
settlement, the trialproperty upholdof the we cannotmodification

that The trial court based itscourt’s modification on basis alone.
thepayto two-thirds of secondrequiringorder the defendant

thatfinding partiesits erroneous the hadmortgage largely upon
to that court wouldagreement.come that We cannot conclude the

this a finding.have reached same result absent such

by orderingtrial also the decreeThe court modified divorce
plaintiff.the his in to thethat defendant deed interest the residence

(1997).182, 939,Coe, 187-88, 943Johnson v. 142 N.H. 697 A.2dSee
anAlthough parties agreementthe offered no evidence of at the

ownplaintifftime of divorce that the would the residencethe
his if theoutright, agreed quitclaimthe defendant to interest court

alimony. alimonythe The court did terminate the butterminated
parties’on the true intentfindingthe termination its thatpremised

thepay mortgage.that the defendant two-thirds of secondwas
error,finding in weBecause we have determined that this was

the alimonyvacate court’s order to extent that it terminatedthe the
plaintiff.interest theand ordered the defendant to deed his to

providingthe of the trial court’s orderSimilarly, portionwe vacate
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that “‘alimony’the or mortgage payment”second would be viapaid
wage assignment.

The defendant next that the trialargues impermissiblycourt
modified a when it thatproperty settlement ruled because the
stipulation to theconfusing,was title MG would remain with the
plaintiff that ispermanently. agreeWe “confusion” not a proper

modifystandard to a property Shafmaster,settlement. See 138 N.H.
464, If, hand,at at642 A.2d 1364. on the other trialthe court’s order

merely implemented the terms of the it would notstipulation, result
in a of a property Cf., e.g.,modification settlement. Bonneville v.

(1997).Bonneville, 435, 438, 823,142 N.H. A.2d702 825
plaintiff essentiallyThe thatargues the trial court’s order

interprets stipulationthe to that the full paymentmean defendant’s
of the was a precedenttaxes and consumer debt condition to his

car,interest in and that to fulfill obligationsthe failure withinthose
an unspecified of in permanentamount time would result forfeiture
of that interest.

In decree,ainterpreting the of divorce wemeaning review the
decree de Id.novo. We consider the intent the partiesof as
expressed Miller,in the oflanguage stipulation.the Miller v. 133

587, (1990).590, 872,N.H. 578 A.2d prece-873 Because conditions
disfavored,dent are we that the partiesinfer intended a condition

precedent only languagewhere the of orplain stipulationthe decree
Bonneville,requires 438,such a 142construction. N.H. at 702 A.2d

at 826.
plainThe oflanguage stipulation requirethe does not that we

construe alanguage precedent.the as condition The stipulation
states that .“the Defendant is awarded . . the 1960 OnlyMG.”
after awarding the MG to the does stipulation providedefendant the
that “title to the 1960 shallMG automobile be transferred to the

paidDefendant when the Defendant has the [consumer debt] and
the obligation.” languagePlaintiff’s tax The awarding the MG to the
defendant, with the condition language,stated after that indicates
an intent anto create property Bonneville,immediate interest. Cf.

439,142 N.H. 702at A.2d at Accordingly,826. we construe the
stipulation as the withproviding propertydefendant a vested

MG,interest in plaintiff securitythe and the with a interest.

we find that stipulationBecause the theawarded defendant
MG,a invested interest the we conclude that the trial court

modified that interest when it ruled that title would remain
Johnson, 187-88,permanently plaintiff.with the See 142 atN.H. 697

reluctance,A.2d at “inability,943. The timelydefendant’s and to pay
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amending thejustifynotand doestaxes]debt the[consumerthe
439, atBonneville, 142 N.H. at 702 A.2dfinal of the decree.”terms

of the trial court’s orderthatAccordingly, portionwe reverse826.
permanently.plaintiffto the to theawards title MGthat

concludearguments, weplaintiff’s remainingof theUpon review
case,of thisunder the circumstanceswithout merittheythat are
321,v. 137 N.H.Vogel,Vogelno discussion. Seeand warrant further

(1993).595,322, 596627 A.2d
reached, thenot address defendant’sresult we needIn view of the

Portsmouth,v. CityAranosian Oil Co.remaining Seearguments. of
(1992).61, 357, for further57, 612 A.2d 359 We remand136 N.H.

with this opinion.consistentproceedings

in vacated inpart;Reversed
remanded.part;

All concurred.
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