
714

the relief and remand forgranted proceedingsfurther consistent
opinion.with this

Vacated and remanded.

All concurred.
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(JohnMcLaughlin, attorney general Kissinger,T C.Philip
brief,attorney general), byassistant for the State.

defender, Orford, brief,Gary Apfel, appellateassistant of forby
the defendant.

Merritt, brief,byKevin se.pro

BRODERICK, J.),juryJ. After a trial in CourtSuperior (Murphy,
defendant, Merritt, fourguiltythe Kevin was found on counts of

cards,inacting concert with another on the fraudulent use of credit
(1996). appeal, arguesRSA 638:5 On he that the wasevidence

insufficient to sustain his convictions. He also raises claims of
prosecutorial misconduct and ineffective assistance of counsel. We

in part, part,affirm reverse in and remand for resentencing.

I

evidence,Because defendant ofchallenges sufficiencythe the the
in lightwe examine the record the most favorable to the State. See

Arillo, (1988).295, 297, 281,v.State 131 N.H. 553 A.2d 282 In
1995, girlfriend, KellyDecember the defendant and his hadHiggins,

forliving together eighteen Higginsbeen months. was in dire
financial straits and did not have ofany source income. On

18, 1995,December they shopping Higginswent and made numer-
ous, expensive purchases belongingwith credit cards to Frances
Driscoll Marjorieand Dannis.

afternoon,That at approximately p.m.,2:00 Driscoll noticed that
purse, cards,her which contained her Jordan Marsh and Visa credit
missing. onlywas Driscoll was the toperson authorized use the

cards. At 2:30 p.m., Higgins used Driscoll’s Jordan Marsh card to
buy later,at injewelry the store the Fox Run Mall. Several adays

gave 12/18,sales clerk a written statement to the thatpolice “[o]n
Marsh,in jewelry departmentthe fine in Jordan [Higgins] was

accompanied by and made a apurchase using[the defendant] credit
card” belonging to Driscoll. There was no concerningother evidence
the jewelry purchase.
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18,on December after the defendant tried onp.m.Around 3:17
mall,inEagle Higgins purchasedclothes at American Outfitters the

clerkmen’s and shirts with Driscoll’s Visa card. The salespants
“was next tostanding right [Higgins]”testified that the defendant

basicallyand that the defendant “didtaking placewhile the sale was
afternoon, Higginsall Later that the defendant andtalking.”the

in mall.at a men’s bracelet at Hannoush Jewelers thegoldlooked
“a thelongThe sales clerk testified that she had conversation” with

forth”theythe bracelet and that “went back anddefendant about
successfullytwenty-fiveover the for minutes. The defendantprice

boughta and the bracelet with thenegotiated price, Higginslower
Subsequently, Higgins patronizedVisa card. and the defendant

Jewelers, mall, theyis also in the and saidWhitehall which located
goldin the defendant a bracelet. The salesbuyingwere interested

that interacted with the defendant andprincipallyclerk testified she
in negotiating price.that a lower The clerkhe was interested

to which madeapproval price,obtained the reduce themanager’s
hand “for“very, very helpingthe defendant excited.” He shook her

anxious tovery, veryhim out such a real nice that he waspick piece
Driscoll’s VisaboughtAt the bracelet withp.m., Higginshave.” 3:52

card.
inproceeded to Prelude JewelersHigginsThe defendant and then

thatPortsmouth. The store owner testified the defendantdowntown
a women’spreviouslyand had been in the store and admiredHiggins

visit,the 18 the owner heard thering. Duringdiamond December
thatbuy ringhe wanted to her the but heHigginsdefendant tell

p.m., Higgins againto use credit card. At 4:53 usedwould need her
purchased ring.Driscoll’s Visa card and the

Jewelers, a manAround 5:30 a short distance from Preludep.m.,
from her car. Her contained herMarjorie purse pursestole Dannis’

Mastercard, which she was authorized to use.onlyVisa and
ondescriptionAt a the defendant’s triedp.m., matching7:30 male

Mall,in Run andPenneya of work boots at J.C. the Foxpair men’s
Athim them with Dannis’ Mastercard.purchasedthe woman with

and a men’s diamondp.m., Higgins purchased7:44 the defendant
jewelry department, Higgins usingfromring the store’s with

defen-spoke mainlyDannis’ The sales clerk with theMastercard.
defendant,the clerk thecompleted, gavedant. When the sale was

Johnson,” Atas “Kevin a diamond certificate.who identified himself
trial, inclerk that the individual named the certificateexplainedthe

to the diamond forcleaningswas entitled to free diamond and trade
purseof in the future. When Dannis’ was latergreaterone value
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Portsmouth, a tornin it containeda stationgasrecovered at
part receipt.and of adiamond certificate

evidence, fourwas indicted onon this the defendantBased
cards, that acted inallegingof heof fraudulent use creditcharges

count was for the Jordan MarshHiggins:with the firstconcert
Eagle,atwas for the Americanjewelry; purchasesthe second count

Jewelers;Jewelers, count relatedthe thirdHannoush and Whitehall
Jewelers; and the fourth countat Preludering purchasedto the

found thePenney. juryJ.C. Thering boughtidentified the at
counts, followed.appealfour and thisguilty on alldefendant

II

wasargument that the evidencefirst address the defendant’sWe
Hampshire law. Seeto sustain his convictions under Newinsufficient

(1985).146, 153, 1224,LaRose, 497 A.2d 1230-31127 N.H.State v.
counsel, he alsorepresented by appellateisWhile the defendant

his rightshis convictions violatedalleginga se brief thatprofiled
notFederal Constitution is morefederal law. Because theunder

area,in thisthan the State Constitutionfavorable to the defendant
Roach,v.analysis. Stateseparatenot in a federalengagewe do Cf.

(1996).157,64, 65, 159141 N.H. 677 A.2d
in concert”“act[ed]that the defendantallegedThe indictments

Driscoll and Dannis creditin of theHigginswith the fraudulent use
that in concert”jury “actingcourt instructed thecards. The trial

Code, maya personour Criminalaccomplice liability.meant Under
ifof isperson “[h]eaccountable for the conduct anotherlegallybe

ofin the commissionaccomplice person [an]an of such other
11(c) (1996). if,626:8, accompliceA is anpersonoffense.” RSA

the commission offacilitatingthe of orpurpose promoting“[w]ith
offense, . or to aid such otheragrees attemptshe . . aids or[an]

III(a) (1996).626:8,committingin or it.” RSAperson planning
evidence,of the “we must determinereviewing sufficiencyIn the

whether, all inferencesall the evidence and reasonableuponbased
State,it, anyin tolightfrom when considered a most favorable the

a doubtbeyondtrier of fact could have found reasonablerational
ina and active eachvoluntary participant”that the defendant was

Arillo, 297,131 attransactions. N.H.of the fraudulent credit card
553 A.2d at 282.

jurythat no rational could haveThe defendant first contends
jewelryhim for the Jordan Marshguilty accomplicefound as an

in store and did notmerely present thepurchase because he was
requirement.actus reus Wesatisfytake affirmative to thesteps
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liabilityThe crime of necessitates “some activeagree. accomplice
omitted).by accomplice.” (quotationthe Id. Mereparticipation

Goodwin,is v. 118presence at the scene of a crime insufficient. State
(1978).N.H. 862, 866, 1234, 1236 presence,395 A.2d The defendant’s

to, does,however, if itcan be sufficient was intended and aid the
Thus,primary presence mayactor. Id. the defendant’s constitute

it shown to theaiding abetting encourage perpetratorand when is
Moreover,perpetrator’sor facilitate the unlawful deed. Id. the

at the scenesurrounding presence,the defendant’scircumstances
a doubt thatmay jury beyondwarrant a inference reasonable he
■to make the crime succeed. Id.sought

Laudarowicz, 1,142The State relies on State v. N.H. 694 A.2d 980
(1997), accompanying Higginsto that the defendant’s act of toargue

Marsh, two,relationshipJordan the between the was suffi-given
“encouragement” trigger accomplice liability.cient to constitute and

Laudarowicz, however, in thatinapplicableis because the defendant
challenged onlyconceded that he aided the and theprincipalcase

Moreover,4,evidence of his intent. See id. at 694 A.2d at 983. we
upon pres-relied substantial evidence other than the defendant’s

5-6,at to his convictions. id. at 694 A.2dsupportence the scene See
Here,at 983-84. there is no evidence that the defendant did

to Marshanything accompany Higginsother than the Jordan store.
The record does not indicate where the defendant was when the
jewelry was nor does it reflect that he did or saidpurchased,

which could be construed as State v.anything aiding Higgins. Cf.
(1982)Vaillancourt, 1153, 1155, 1327,122 N.H. 453 A.2d 1328

(indictment thatalleging person “bydefendant aided another
him to location of the andaccompanying watching”the crime

insufficient to constitute “aid” as accomplice).

ofThe State also relies on evidence the defendant’s other
conduct in to that heday question supporton the the inference

inengaged Assumingsimilar conduct at Jordan Marsh. that the
intent,conduct to hissubsequent mightdefendant’s be relevant cf.

404(b), presentN.H. R. EV. we conclude that the State failed to
facts to ofsatisfy accomplicesufficient the actus reus element

liability. reverse the defendant’s conviction withAccordingly, we
respect to count one.

that rational could havejuryThe defendant next contends no
accomplice remainingfound him as an for the transactionsguilty

did in actus reus wasparticipatebecause he not them. He asserts no
and not of credit cardsproven, Higgins’because he did know use the

unauthorized, disagree.was no mens rea was established either. We
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found thatreus, jury could havetheto actusrespectWith
In eachother transactions.in theseHigginsaidedthe defendant

with the salesexchangethetransaction, dominatedthe defendant
Moreover,completed.the sale wasclerk, at the momentespecially

mer­selecting,in theselected, Higginsassistedordefendantthe
Although the evidenceultimately purchased.wasthatchandise

of thesign anyornot the cardspresentdidthat the defendantshows
hecould have foundjurythat theare satisfiedslips,card wecredit

the merchandiseoutcommitting by pickingin fraudHigginsaided
examining the creditcloselyclerks fromdistracting the salesand

being purchased.wasthe merchandisecards while
rea, jury could havethat theto mens we concluderespectWith

cards wasuse of the creditHiggins’the defendant knewfound
mindstate ofof the defendant’sthe evidenceBecauseunauthorized.

acircumstantial, proving beyondofhas the burdenthe Stateis
conclusionsall rationalthat the evidence excludesdoubtreasonable

4-5, at 983. WeLaudarowicz, at 694 A.2d142 N.H.except guilt.
State,to the andfavorablelightin the most“consider the evidence
evidence,of all thein the contextevidentiary itemwe examine each

225, 5,221, A.2d 8142 N.H. 698v. Duguay,in Statenot isolation.”
omitted).(1997) (quotation

could not havejurythat a reasonablearguesThe defendant
to hisguilt respectwithexceptrational conclusionsexcluded all

toit would be reasonablehe claims thatexample,intent. For
from an earlier timehad the credit cardsHigginsconclude that

condition, or that she had obtainedin financialwhen she was better
tooffer credit cardscompaniesfrom whichthe credit cards

rationalalso that aarguesindividuals. The defendantcredit-poor
Higgins shoppingthat he and had beencould have concludedjury

andpurchasesthe numerousexplainwhich couldholidays,for the
Johnson,” possible giftathe name “Kevinthe fact that he used

that therespondsThe Stateon the diamond certificate.recipient,
wasbecause no evidencearguments speculativearedefendant’s

possible explanations.to Wejury supportto the thesepresented
agree.

otherwise,record, orin the circumstantialNo evidence
For theexplanations. example,innocentsupports the defendant’s

“Kevinfact that he used the namearguesdefendant that the
with his assertiondiamond certificate is consistentJohnson” on the

however,defendant,Theholiday shopping.that he and wereHiggins
nothingand in the recordas “Kevin Johnson”identified himself

forcould have beenring purchasethat the men’s diamondindicates
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trial,During testify merelysomeone else. the defendant did not and
possibility cross-examiningraised the when the sales clerk that he

Abought ring possibility,could have the diamond for a friend. mere
however, record,in is tounsupported by evidence the not sufficient
establish that has not all rationalthe State eliminated inferences

403, 424-25,v.except guilt. Coolidge,State 109 N.H. 260 A.2dCf.
(1971)547, (1969),562-63 rev’d other grounds, (juryon 443403.U.S.

).speculation­not to base verdict onallowed

Furthermore, conclude that a rational couldjurywe have
decided,reasonably viewing totalitythe of the in theevidence

favor, that all rational than hadguiltState’s inferences other been
beyondexcluded a reasonable doubt. The defendant and Higgins

Moreover,relationship living together.had a and were the credit
stores,cards six times in six a ofperiodwere used over about five

hours, $2,600.and a for merchandise over Inquarter totaling
addition, fitjewelry purchasedand clothes the defendant or were

expressed give Higgins. Finally,items the defendant an intent to to
the defendant a false name on the diamond thatgave certificate
accompanied purchase ring. Duguay,the of a men’s diamond 142Cf.

226,N.H. at 698 A.2d at 8 can infer a(jury culpable mental state
from defendant’s efforts to police).deceive

To support insufficiency, argueshis claims of the defendant that
purse discoverythe theft of Driscoll’s and the of Dannis’ abandoned

purse receiptwith the diamond certificate and are not evidence that
inanyhe had involvement the matters because there was no

as to who stole Driscoll’s or who andpurseevidence stole later
abandoned Dannis’ Given the short time frame thepurse. between

cards, however,thefts and the use of the credit these facts could be
inby jury determiningconsidered the whether the defendant was

involved in the use of Driscoll’s Dannis’ creditsubsequent and
Moreover, thefts,testimonycards. even without the about the the

Accordingly,evidence was sufficient. we affirm the defendant’s
respect remainingconvictions with to the counts.

Ill

argument prosecutorWe next address the defendant’s that the
trial,in himengaged during denying processmisconduct the due of

law under the Federal Constitution. The defendant contends that
the State’s of the theft of theconcerningsubmission evidence
purses purse,and the contents of Dannis’ as well as statements

during closing argument, prosecutorialmade the State’s constitute
misconduct.
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Thetrial, objections. first twocounsel made threedefenseDuring
witness,of atestimony prosecutionof thechallenged the relevance

by witness. None oflayconclusions drawn athe third contestedand
ahowever, misconduct orprosecutorialassertedobjections,these

those are Seeand therefore issues waived.process,denial of due
(1997).399, 403-04, 339, 342Sullivan, 702v. 142 N.H. A.2dState

asserted:argument, prosecutortheclosingthe State’sDuring

taking somebodyhard else’s creditimagineIt’s almost to
elderly testify,sawcards, youthe women thatspecifically

imagine takingfor to cardsit’s unfathomable usalmost
in makingthemutilizingfrom woman like that and thena
youwould act ifparticularof merchandise. Howpurchases

to walk into a like that ....they placewere

to approachand asked the bench.interruptedDefense counsel
however, Thereaf-objection, “unintelligible.”was recorded asHer

ter, “I don’tonly passingthe the court’s commentrecord reflects
that” responseI—I read and defense counsel’sthink so. don’t

brief, hisse the characterizes counsel’s“Okay.” proIn his defendant
inference thatobjection challenging prosecution’s improperas the

assumingEvenpursesthe defendant stole the and the credit cards.
made,objection we conclude that thespecific prose-that this was

Bujnowski,v. 130cutor’s was not See Stateimproper.statement
(1987)1, 1385,4, of(impropriety partN.H. 532 A.2d 1386 statement

claim).prosecutorialof misconduct

admitted, objection, regardingEvidence had been without
Therefore,ofpurses purse.the theft of the and the contents Dannis’

alreadyon thecommentingthe was evidence that was beforeState
(1984)820, 822, 1048,Lake,v. 485jury. State 125 N.H. A.2d 1051Cf.

evidence). Moreover,may invitingnot facts not in(prosecutor argue
pursesthe to infer that the defendant stole the was notjury

thegivenunreasonable the short time frame between the thefts and
428, 431,use of State 616Sylvia,the credit cards. v. 136 N.H.Cf

(1992)507,A.2d (prosecutor may509 draw reasonable inferences
ingreat argumentfrom and has toproven closingfacts latitude
to tojury urge jurysummarize and discuss evidence andpresented

evidence). Accordingly,to draw inferences of from we thatguilt hold
thusprosecutor’s improper,the statement was not and did not

prosecutorial Taylor,constitute misconduct. See State v. 139 N.H.
(1994).96, 101, 375,A.2d649 378
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IV

claims of assis-Finally, we the defendant’s ineffectiveaddress
toof trial and counsel. We decline review theseappellatetance

yetat has notjunctureclaims this because the defendant raised
Dean,court, see, e.g.,in 142superiorthese issues the Petition of

(1998) (motion889, 257,890, trial);for aN.H. 711 A.2d 258 new
Warden, 727, 732-33,v. N.H.Humphrey Cunningham, 133 584 A.2d

(1990)763, (petition corpus).766-67 for a writ of habeas
Accordingly, reverse the defendant’s conviction on thewe first

count and affirm his on three remainingconvictions the counts. We
resentencingremand for because evidence of convic-the unlawful

may imposed.tion have affected the sentences

part;in reversed inAffirmed
part; remanded.

All concurred.
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