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Evans, defenders,appellateE. Bisson and Risa assistantDonald
(Mr. brief, orally),Evans for theBisson on the and Ms.of Concord

defendant.

defendant, Smith,HORTON, A. was convicted ofJ. The Dennis
to extended terms underprisonfour misdemeanors and sentenced

(1996) (amended 1998)1996, 1997, injurya trialfollowingRSA 651:6
J.).(Manias, appealdefendant onarguesthe Court TheSuperior

(1) not chargedthat: should be vacated because hehis sentences was
(2)indictments; to one of thethe evidence was insufficient sustainby
(3)convictions; bya thejuryand he was denied unanimous verdict

trial court’s instruction. We affirm.
26, 1995,of Northfield Policepatrol morning AugustWhile on the

observed the defendant’s automobileOfficer William Whitcher
Morin. Whitcherthe residence of Valerie Officerparked outside

pres-restraining prohibitedthat a order the defendant’sbelieved
to call Morin to whetherattemptedWhitcher determineence there.

hung upin answered andthe order remained effect. The defendant
back, andcalled Morin answeredon the officer. When Whitcher

still in effect.restrainingthat the order wasconfirmed
at theWellingtonPolice Officer Owen metWhitcher and Tilton

found thethe defendant. The officersMorin residence to arrest
askedneighbor’sa cellar door. Whitcherhidingdefendant behind

defendantto out from the cellar. When thestepthe defendant
for violatinghim that he was under arrestemerged, Whitcher told

a court order.
arrestingthat would not bethe officersrespondedThe defendant

shirt,the defendant’s but the defendanthim. Whitcher grabbed
success, towithout subdueWellington attempted,him back.pushed

intoand the defendant retreatedpepper spray,the defendant with
cellar, theemergeto from therepeated requeststhe cellar. After

tofinally Wellington.surrendereddefendant
with thecharged by informationsubsequentlyThe defendant was

(1) order,restrainingviolation of a seemisdemeanors:following
(2) 635:2,1998);173-B:8, trespass,III criminal see RSA(Supp.RSA

(4)(3) (1996);(1996); assault, andI, see RSA 631:2-asimpleII
(1996).arrest, arrest infor-resistingThesee RSA 642:2resisting

alleged:mation

Po-interfered with Northfieldknowingly1. Dennis Smith
Whitcher, theseekingwho was to effectlice Officer William
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Smith;of 2. witharrest Dennis Dennis Smith interfered
by running away stopOfficer Whitcher when ordered to by

Whitcher; recognizedOfficer 3. Dennis Smith Officer
official;as a law 4.Whitcher enforcement Dennis Smith

knowingly.committed the above act

itsThe State notified the defendant of intention to seek extended
651:6,prison sentences under RSA based on priorthe defendant’s

convictions. The trial court denied the defendant’s motion to strike
case,the State’s notice. At the close of the State’s the defendant

moved to dismiss resisting groundthe arrest information on the
that there was insufficient evidence on which to base a conviction.

courtThe denied the motion to dismiss. objectedThe defendant also
to the court’s resisting arrest instruction it was notbecause tailored
to allegedthe facts in the juryinformation. The returned guilty
verdicts on the four charges, imposedthe court four consecutive
extended sentences of two to years,five and this appeal followed.

The defendant first thatargues the trial court in sentencingerred
him to prison terms exceeding yearone for charged bycrimes

1998)information. RSA 601:1 (Supp. provides that person“[n]o
offense,shall be tried for any punishmentthe of maywhich be death

or imprisonment for more than year,one unless anupon indictment
found against personsuch by grand jury.”the According to the
defendant, I,RSA 601:1 and Part Article 15 of the New Hampshire
Constitution require the State to charge bya misdemeanor indict-
ment when it anseeks enhanced inprison term excess of one year.
The defendant contends that because RSA 601:1 refers to the
duration of classification,incarceration and not to offense misde-

punishablemeanors through implicatedextended terms are by its
unambiguous language.

questions“On of statutory interpretation, this court is the final
ofarbiter the intent of legislaturethe as inexpressed the words of

a Woods,statute considered as a 399, 400,whole.” State v. 139 N.H.
(1995) omitted).960,654 A.2d 961 (quotation turn first to the“[W]e

plain meaning of the words used.” Larose v. Superintendent,
Hillsborough Admin.,County 364, 366,Correction 142 N.H. 702

326, (1997).A.2d 328 itBecause is unclear whether RSA 601:1 refers
to sentence or simplyenhancements to the maximum generally
applicable sentence, we must beyondlook the plain language to

legislature’sdetermine the intent. See id.
RSA 601:1 has in presentremained its substantive form since

1867, (1867),see 242:1GS while the criminal statutes which drive it
comprehensive 1971,underwent Perra,revision in see State v. 127
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(1985).814, of the533, 536, aspect816 One503 A.2dN.H.
sentencing provi­of an extendedwas the enactmentrecodification

sentences inimpose prisoncourt tosuperiorthepermittingsion
cases. See RSA 651:6.in certain misdemeanoryearof oneexcess

the current1971, triggerdid notto misdemeanor sentencesPrior
v.601:1, did. Statealthough felony sentencesversion of RSA Cf.

(1964).856,Webster, 415, 417-18, By referring200 A.2d 858N.H.105
than onefor moreimprisonmentof death orpunishmentsto the

ofcharged by waythat beintended feloniesyear, legislaturethe
enactingin the Criminallegislature,that thesuspectindictment. We

throughCode, punishedmisdemeanorsnever considered whether
indictments.year requireone wouldexceedingtermsextended

inconsideredthat 601:1 should beWe have held RSA
I, Consti­HampshireArticle 15 of the Newwith Partconjunction

23,515, 518-19, 24-25Erickson, 533 A.2d129 N.H.tution. State v.
(1987). subject shall beI, that “[n]oPart Article 15 establishes

immu­property,of hisarrested, despoiled, deprivedorimprisoned,
law,of exiled ornities, protectionthe theputor out ofprivileges,

estate,life, of hisliberty, by judgmentor but theof hisdeprived
meaningthe of theof the land.” “Whateveror the lawpeers,

article, be that thequestionedthis it will notwords ofconcluding
jury amonga isby granda lawful accusationrightcommon law to
Canatella, 96Bill of State v.Rights.”therights safeguarded bythe

(1950) (citations204, 507, quotationand202, 72 A.2d 508N.H.
omitted). Canatella, however, allegedanupondoes not confer

inindictment becausegrand juryto arightmisdemeanant the
convictions.felonyappealedthe defendantsCanatella

misdemeanors, anofrequirementof theIn the case
officer, in thelearnedby publicfiled a sworninformation

andlaw, protect promoteother than towho has no motive
much to secureinterest, duty it is asand whosepublicthe

guilty,as to thepersecution prosecuteinnocent fromthe
malignantandunfoundedprotection againstaffords a

jury inby grandafforded theto thatcharges equalat least
the case of felonies.

(1896)495, 499, 272, and(quotation38 A. 274N.H.Gerry,v. 68State
Constitution,omitted). Hampshirewith the Newcitation Consistent

an information. Seethrougha misdemeanormay chargethe State
(1838).468,id.; Dover, 471v. 9 N.H.State

commonof thesimplyis a codificationthat RSA 601:1appearsIt
Havingindictment.charged bybethat felonies mustlaw rule
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determined as statutorymatters of and constitutional law that
information,misdemeanors bemay charged by we must next

determine whether the imposition of an extended exceedingterm
yearone effectively converts a misdemeanor into a felony for

charging purposes. States, 28,See Smith v. United 304 A.2d 33
(D.C.), denied, (1973).cert. 414 1114U.S.

noted, I,As Part incorporatesArticle 15 govern-the common law
ing the initiation of prosecutions. FifthThe Amendment to the

Constitution,United States which provides capitalthat or infamous
indictment,crimes must be charged by was also based on the

States,common law. See 348,Mackin v. United 117 U.S. 350-51
(1886). We precedentexamine interpreting the common law and the
Fifth Amendment guidance.for

The function of grandthe atjury common law was to protect
citizens from improper charging decisions when consequencethe

anmight be infamous punishment. 498-99,See 68Gerry, N.H. at 38
273-74; Wilson,A. at 417, 423-24, (1885).Ex parte 114 U.S. 426 At

law, therefore,common the nature of a punishmentcrime’s deter­
mined whether it a felony, crime,was or “infamous” and as a
consequence chargeable only Mackin,by indictment. 117 U.S. at
350-51. Incarceration in a prisonstate was traditionally recognized
as an punishment. Claasen,infamous 200,See In re 140 U.S. 204-05
(1891); Wilson,Ex parte However,114 U.S. at 428. “the question is[]
whether [the is one forcrime] which the statute authorizes the court
to award an punishment,infamous and not whether the punishment
ultimately awarded is an infamous one.” Fitzpatrick v. United
States, (1900)304,178 omitted).U.S. 307 (quotation punish­“The
ment . . . which determines the question infamyof is that which is
related to the offense itself . . . .” States,Harvin v. United 445

(D.C.675, Cir.) (en banc)F.2d 678 curiam),(per denied,cert. 404
(1971).U.S. 943

A potential sentence enhancement on priorbased convic­
tions, 651:6, 1(c),see RSA is not punishment related to the offense

Smith,itself. See 304 A.2d at 31-32. Nor is it punishment for the
prior Rather,convictions themselves. the punish­extended term is
ment for We,the defendant’s therefore,recidivism. conclude that
the portion of the extended terms that exceed the maximum
generally applicable sentence did not transform the charged of­
fenses into crimes which must be charged by indictment.

Finally, disagreewe with the positiondefendant’s that Kiluk v.
Potter, Administrator, 67,133 (1990),N.H. 572 A.2d 1157 acompels
contrary holding. We did not inaddress Kiluk questionthe whether
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equivalent felony,a the of aterm renders misdemeanoran extended
Partwith 601:1 andthereby requiring an indictment consistent RSA

I, Instead, jurisdic­lackArticle 15. we held that the district courts
jurisdiction is definedto terms because theirimposetion extended

Kiluk,II, 133penalties they maytheby impose.in Part Article 77
II,69-70, Partat 1158. declined to interpretN.H. at 572 A.2d We

in77 as of triable thesimply defining typeArticle the offense
our was the clearanalysis bydistrict courts because controlled

jurisdictionon matter found in constitution.subjectlimitation the
interpretingin Kiluk not us fromprecludeid. Our decision doesSee

I, lawand Article consistent with commonRSA 601:1 Part 15 the
indictment; itby waythat must of nor doesproceedrule felonies

is fromconcluding felonyus from that status determinedprevent
to the Thisbythe the offense itself.punishment legislatureascribed

one a determination of the limitsanalogous involvingcase is not to
subject jurisdiction, Appeal Somersworth Schoolof matter ofcf.

I,Dist., 837, 841, 386, (1998); Part142 N.H. 713 A.2d 389 nor does
that be15 or mandate extended termsexpressly implicitlyArticle

charged through indictments.
toarguesThe defendant next there was insufficient evidence

evidence,him of arrest. the trial “and allresistingconvict We view
therefrom, lightin the most favorablereasonable inferences drawn

State, trier ofjury’sthe verdict unless no rationalupholdto the and
v.beyond a reasonable Stateguiltfact could have found doubt.”

(citation(1997)Graham, 357, 360, 322,142 A.2d 324N.H. 702
omitted). The bears of that theestablishingdefendant the burden

Smith, 127 N.H.prove guilt.was to his State v.evidence insufficient
(1985).774,433, 436, 776503 A.2d
that the not demon-The defendant contends because State did

Whitcher, isbythat he to asstopstrate ran when ordered Officer
information, guiltin the his was not the Statealleged proven. While

in anto all the of an crimerequired allegedis elementsplead
498,information, LeClair, 479, 480,126 N.H. 493 A.2dsee State v.

(1985), beyond necessaryit is to facts thoseobligated plead499 not
Therrien,the offense see v. 129identify charged,to Statespecific

770, 346, (1987).765, onlyAn needN.H. 533 A.2d 349 information
beingthat a can for trial and avoidprepareensure defendant

770,at 533 at 348. Oncesubjected jeopardy.to double See id. A.2d
is no furthergoals accomplished, independentthese are “there and

havemayto the which arequirement identify byacts defendant
offense, or to limit of actsproof guilt specificallycommitted to[the]
770, argueId. A.2d at The defendant does notat 533 349.pleaded.”
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that abilityhis to for trial orprepare right againsthis double
jeopardy compromised by vaguenesswas in chargingthe document.

Resisting requiresarrest knowing purposefulor inter-physical
ference with a person recognized as a law enforcement officer who

seekingis to make an arrest or detention. See RSA 642:2. The State
factually identified the charged byoffense in informa-alleging the
tion the anddate location of the crime and that the defendant
“interfered with Officer by runningWhitcher whenaway ordered to
stop by Officer Whitcher.” Whitcher testified that he told the
defendant order,he was under arrest for violating a court that the
defendant thatresponded arrested,he would not be that Whitcher
grabbed shirt,the defendant’s thatand the defendant broke free
and retreated into the cellar. Officer Wellington testified that this
sequence occurred “fairly quick[ly].”

A jury could rationally conclude from this evidence that the
defendant resisted in aarrest manner withconsistent the identify­
ing facts set forth in the information. The “gravamen of the offense
charged,” Miner, 86,State v. 88,122 N.H. 1150,441 A.2d 1151
(1982), was that the defendant fled when Officer attemptedWhitcher
to arrest him. Although Whitcher never told the defendant to stop,
the officer told the defendant he was under arrest physicallyand
attempted to himstop by grabbing his shirt. The defendant then
quickly cellar,retreated into the an action reasonably consistent

Indeed,with running away. defense counsel conceded below that the
defendant’s retreat into the cellar fleeingconstituted or running
away. The variance between the information and the evidence is
minimal. We long ago repudiated the thatargument an immaterial
variance between the proof and the facts in aalleged charging
document is fatal to prosecution.the Rousten,See State v. 84 N.H.
140, 142-43, (1929).870,146 A. 871-72 Accordingly, rejectwe the
defendant’s ofsufficiency the argument.evidence

Lastly, the defendant argues that the trial court’s failure to
instruct the onjury the predicatefactual alleged in the resisting
arrest information denied the defendant righthis to a unanimous
jury verdict. The defendant contends that the nature of the evidence
and variance between the proof and the information permitted the
jury to reach a guilty verdict on different factual predicates, and
thus the trial court’s refusal to give a specific unanimity instruction
was error. The defendant asserts that

some of jurorsthe may have believed that resisted[he]
arrest by hanging up phonethe when the officer called and
told him he was under arrest. maySome have believed the
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cellarplace throughtook when left the door.resisting [he]
was the ofmay culpable pushinghave believed the actSome

officer, retreating mayor the into cellar. Othersthe the
resisting was a result of [his]have believed that the

being pepperto be and withrefusing sprayedhandcuffed
culpableothers have believed that the actmayStillspray.

exiting repeatedlynot when the officerswas the cellar
that he do so.requested

usuallyinstruction tounanimityA is sufficientgeneral
Greene, 126, 130,v. 137 N.H.a unanimous verdict. Statejuryensure

(1995).1342, aThe trial court must provide specific623 A.2d 1345
jurorgenuine possibilityinstruction a of confusionunanimity where

(9th1314, Cir.),873 1319Anguiano,v. F.2dexists. See United States
(1989). instance,denied, For “the nature of thecert. 493 U.S. 969

evidence, thejury,from some variance betweenquestions proofthe
indictment, supplementaryor instructions fromambiguousand the

jurycourt to instruct the that substan­may requirethe court” the
Greene,requiredtial is on a certain set of facts. 137 N.H.agreement

omitted). consider,130-31, at in(quotationat 623 A.2d 1345 We the
document, trial, and thethe whole entirechargingcontext of the

instruction, havejurora conscientious would under­jury whether
on essential facts.agreementstood of theprerequisitethe Cf.

(D.C.983, Cir.),v. 106 F.3d 1013 cert.Washington,StatesUnited
(1997);denied, Anguiano,446 F.2d at 1320-21 & n.4.118 S. Ct. 873

jury resistingthe on elements ofThe trial court instructed the
Priorof a unanimous verdict. to therequirementarrest and the

statements, the arrest informationresistingclerk readopening the
aalleged singleand identified offense.jury.to the The information
(9thFrazin, 1461, Cir.),v. 780 F.2d 1468 cert.See StatesUnited

(1986).839, in both herdenied, prosecutor, opening844 The479 U.S.
that the arrestasserted defendant resistedclosing arguments,and

a was toby attemptinginto cellar while Officer Whitcherretreating
argumentthe andprosecutor’shim. The supportedarrest evidence
allegedthe facts in theidentifyingnot at material variance withwas

act ofculpable resistingid. essentialinformation. See The obvious
demonstrated, State, occurredarrest, argued byand thecharged,as

while the officerfrom Officer Whitcherwhen the defendant fled
to him.actually attempted arrest

if have down the defendant’sjuryEven the could broken
arrest, butresistinginto incidents ofmultiplecourse of conduct cf.

1982) (continuous(Wis.232,Giwosky,v. 326 N.W.2d 237-38State
singleover short constitutesperiodof assaultive conductcourse
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offense), jurorparsedthe acts the defendant has out to demonstrate
the act and would haveculpableconfusion are dissimilar to essential

juror parta conscientious as of the course ofperceived bybeen
commission, Anguiano, 873 F.2d atsurroundingevents its see

1320-21. This is not a case the was faced with evidencejurywhere
separate matching descrip-of two or more criminal acts the factual

See,in a v.single charging e.g.,tion a offense document. Stategiven
(Vt. 1987).Corliss, 539 A.2d conclude was no genuine557 We there

jurorof confusion as to the actpossibility charged culpableessential
and court’s instruction was to ageneral adequatethe ensure
unanimous verdict.

argumentsWe deem waived the defendant raised in his notice of
Bonnin, 488, 491,appeal but did not brief. Brown v. 132 N.H. 566

(1989).1149,A.2d 1151

Affirmed.

BRODERICK, J., sit;did not the others concurred.
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