
18

Furthermore,the of the statute of limitations defense. theplaintiff
objectionto in his toplaintiff opportunityhad an rebut the defense

Accordingly,motion to dismiss. we hold that thedefendant’s
objection substantiallydefendant’s to the to attach com-petition

28, court inplied Superiorwith Court Rule and that the trial erred
that from the statute ofholding precluded raisingthe defendant was

limitations that the trial court bydefense. We conclude erred
motion to dismiss.denying the defendant’s

Reversed.

All concurred.
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(John Kissinger,attorney general C.McLaughlin,T.Philip
Donovan,brief, E.on the and Patrickattorney general,assistant

for the State.orally),attorney general,assistant
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j. (Abramson,BRODERICK, in Superiora trial CourtjuryAfter
Bennett,J.), defendant, manslaughter,convicted ofEric wasthe

1(b) (1996).630:2, that the trial courtappeal, arguesheRSA On
(1) surroundingcircumstancesevidence of theby excluding:erred

(2) hisexcerpts tapedfrompolice;his statement to thetaped
(3) conduct;priorof the victim’spolice;to the evidencestatement

(4) of thecross-examinationexpertof his and certaintestimonyand
We affirm.expert.State’s

I

friends,3, 1996, to a bar with somethe defendant wentAugustOn
11:15 p.m.,Bohl. Aroundhis former Jenniferincluding girlfriend,

house, defen-where the intoxicatedto Bohl’sgroup proceededthe
unconscious, Bohl andWhile he wasasleep.dant out or fellpassed

town,nearby theyin a wherepartyattended asome of the others
house,to Bohl’sUpon returningGoodman.joined by Dougwere
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knew,defendant, explainedwoke the whom he and thatGoodman
him intothey taking eventually gotwere home. The defendant the

back seat of Bohl’s car. Bohl drove while sat in the frontGoodman
passenger seat.

point, grabbedAt some the defendant Goodman around the neck
with arm him against pulledhis left and held the seat. Bohl the car
over, police.and the defendant screamed for her to call the When a

later,local police approximatelyofficer arrived ten minutes she
made three demands that the defendant release his hold on
Goodman. He to do so until gun.refused the officer drew her
Goodman died as a result of the Andefendant’s choke hold. autopsy
revealed that his hyoid bone had been fractured.

arrest,hisFollowing the defendant rightswaived his Miranda
gave tapedand a statement. chargedHe was with second degree

murder, 1(b)630:1-b, (1996),RSA and byconvicted a of thejury
lesser-included offense of manslaughter. This appeal followed.

II

We first address the argumentdefendant’s that the trial court
byerred excluding evidence of the circumstances hissurrounding

taped statement to police. Specifically,the he thatargues he should
have been permitted to testimonyintroduce that he voluntarily
waived his rights.Miranda

trial,Prior to grantedthe court the State’s motion to exclude the
defendant’s statement as hearsay.inadmissible See N.H. R. EV. 802.
The defendant nomakes claim that the State toattempted introduce
his taped atstatement trial and the defendant did not testify. He

however,sought, to establish through the cross-examination of an
interrogating officer that he waived his rightsMiranda and volun-

statement,tarily gave the arguing the evidence was “relevant to his
state of mind of innocence.”

We conclude that the surroundingcircumstances the defendant’s
taped statement were not relevant. State v. Guyette, 139 N.H.Cf.
526, 529, 1204, (1995).658 A.2d relevant,1206 To be evidence must
have a to“tendency make the anyexistence of fact that is of
consequence to the determination of action more probable[an] or
less than itprobable would be without the evidence.” N.H. R. EV.
401. Absent evidence of the of statement,substance the defendant’s
the circumstances itsurrounding probativewere not of the defen-
dant’s innocence.

Even thatassuming the defendant voluntarily made the
statement, the trial court did not abuse its indiscretion excluding
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jury. Stateof its to mislead thepotentialsuch evidence because Cf.
Leroux, 133 (1990).778,781, 784, Evidence that584 A.2d 780N.H.v.

voluntarily spokeand torightswaived his Mirandathe defendant
a and candidproject cooperativeallow him topolicethe would

rigorsof his statement and theavoidingwhile the substanceimage,
puzzlea of theonly partit. Withconcerningof cross-examination

it, whetherreasonablycould not have determinedjurybefore the
merely protect­and honest orbeing cooperativewasthe defendant
Accordingly,to the wespoke police.his when heing self-interest

the defendant’s state­surroundingconclude that the circumstances
innocence, relevant,or ifrelevant to his assertedment were not

by the trialproperlytherefore excludedmisleading, andpotentially
court.

on Crane v.by the defendant’s reliancepersuadedWe are not
(1986), excludingto his claim that683 establishKentucky, 476 U.S.

of his statement violated his dueof the circumstancesevidence
v.Stateunder the Federal Constitution. Seeprocess rights

(1986) (claim632, 1163,628, A.2d 1166128 N.H. 517Dellorfano,
not spe-Constitutionto Federal Constitution where Statelimited

Crane, almostprosecutionIn the reliedcifically appeal).invoked on
conviction,a andconfession to secureentirely on the defendant’s

of circumstancesto introduce evidence thesoughtthe defendant
Crane, 476 at 685.reliability.it its U.S.surrounding to undermine

Here, however, introduced sodefendant’s statement was neverthe
it not neces-surroundingcircumstances werethat evidence of the

Therefore, federal duethe defendant’ssary to its context.explain
710,Ellsworth, 142 N.H.State v.claim is without merit.process Cf.

(1998) (due718-19, 768, may trumpprocess rights773-74709 A.2d
showingmake thresholdbut defendant must firstevidentiary rules

testimony).justifyto admission ofprobityof

Ill

bythat trial court erred notarguesnext theThe defendant
tapedof his statement.portionshim to introducepermitting

statement,excerptsthat two from hishe contendsSpecifically,
wheregoing“I remember somewhere“what did he die from” and

the withnightin the middle ofsupposed goingI’m not to be
there,”to should have beenthat’s not besomebody supposed

admitted.
preservedid not this issuethat the defendantarguesThe State

hearingAt a on thedisagree. pretrialappellatefor review. We
taped statementin limine to exclude the defendant’sState’s motion
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toentirety, argued “mightin its the defendant that he want
excerpts. responded, “Myintroduce” the referenced The trial court

justinclination But tothey’re hearsay. youis that’s let know where
byI’m I take it on a basis at trialgoing. question questionwill

however,. . . .” the court issued a written orderSubsequently,
declaring hearsay.the for admission to be Theexcerpts proposed

profferState contends that the defendant’s and the court’s written
were not to issue forruling preserve appellatesufficient the review

because the court invited the to reconsiderationrequestdefendant
at trial and he failed to do so.

103(b)(1),HampshireUnder New Rule of Evidence a con­
and trialtemporaneous specific objection required preserveat is to

McMinn, 636,an issue for v. 141appellate review. See State N.H.
(1997).642, 1017,690 A.2d 1021 recognizesThe rule that “trial

forums opportunityshould have an to rule on issues and to correct
errors before they presented appellateare to the court.” Id.

omitted). A(quotation motion in limine affords an foropportunity
trial to admissibilitythe court rule on the of evidence to trialprior

and for counsel to devise trial 2 R.strategy accordingly.
Hampshire practiceMcNamara, Practice,New Criminal

(1997).712,§AND PROCEDURE at A ruling by161 definitive the
trial court on a motion in limine sufficiently preserves for appellate

particularreview the issue to the trial court. See v.presented State
(1992)669, 672, 809, (defen­McLaughlin, 135 N.H. 610 A.2d 811

dant’s motion inpretrial limine to exclude evidence toadequate
review,preserve issue for appellate contemporaneous objectionand

Here,at trial not required). the defendant’s was toproffer sufficient
alert the trial court to his andargument, the court’s written order
demonstrates that the court it and on it.considered ruled StateCf.

677, (1993) (issue674, 921,v. King, 136 N.H. 621 A.2d 922 preserved
where trial court understood and of relativelyaddressed substance
vague objection).

properlyWhether the statements were excluded as is anhearsay
court,issue for the trial rulingand its will not be disturbed on

Robidoux,itappeal clearlyunless was erroneous. State v. N.H.139
(1995).657, 660, 268,662 “HearsayA.2d 271 is an out-of-court

statement offered in evidence to truthprove the of the matter
Snow, 735, 737,asserted in the Simpkinsstatement.” v. 139 N.H.

(1995)772, 801(c).omitted);661 A.2d 774 (quotation see N.H. R. EV.
“Hearsay is inadmissible unless it falls within one of exceptionsthe
provided 737,in the rules of Simpkins,evidence.” 139 N.H. at 661
A.2d at 774.
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remark, from,”did he die theto the first “whatrespectWith
that it ispretrial hearingat theargueddefendant

in that thatnothingthere’s statementhearsaynot because
fact,In ouranytruth of certain matter.assertingis the

it our accident]upthat would be wouldposition back[on
thatwasn’t even aware hedefendant]defense because [the

Heposition.man to death as is the State’shad choked this
thatthat he was the amount of forceusingdid not realize

statement,to die. And his hiswould cause an individual
from, would corroborate ourwhat did he diequestion,

point.on thatposition

matter, applicable legalto nopointsAs a the defendantpreliminary
that aconclusory appeal questionassertion onauthority for his

(nonverbal801(a)(2), 802 conductCF. N.H. R. EV.hearsay.cannot be
Based on themay hearsay).an be excluded asintended as assertion

that trial court’s exclusion ofsaywe cannot theproffer,defendant’s
In context ofclearlywas erroneous. thehearsaythe statement as

case, to cause of deathinquirythe defendant’s as the Goodman’sthis
it.an that he did not know what causedequivalentis to assertion

was,to that hequery proveto introduce hissoughtThe defendant
Therefore,fact, of death. thein unaware of the manner Goodman’s

truthactually properlywas offered for its and wasquery being
excluded.

remark, “I goingto the second rememberrespectWith
in ofgoingI’m not to be the middle thesupposedsomewhere where

there,”somebody supposedthat’s not to be the defendantnight with
it to a fearful state of mind. Based on histo introduce showsought

in thatconcludingthat the trial court erredsaywe cannotproffer,
too, beingthat wasit, hearsay. apparentIt is the statementwas

goingdid not know what was onto that the defendantproveoffered
that wasin Bohl’s car in order to establish heridingwhile he was

fearful.

by failingthat the trial court erred toarguesThe defendant
Presum­hearsay applied.an to the ruleexceptionconsider whether

of mind” toreferring exceptionis to the “stateably, the defendant
803(3). conclude, however,rule, thatsee N.H. R. EV. Wehearsaythe

803(3)fall this Ruleexception.statement does not withinthe
ofadmitted if it is statement thehearsay may “[a]that beprovides

emotion, sensation,mind, orstate ofexistingdeclarant’s then
(such intent, motive, design, mentalplan,condition asphysical

health), ofbut not a statementbodily includingandfeeling, pain,
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.or believed . .to the fact rememberedmemory proveor belief
arrest,remark, his was amade several hours afterThe defendant’s

thoughtwhat he recalled ormemoryof or belief” as to“statement
pastof facts orwas in Bohl’s car. “Narrativesat the time he

what do notunderstanding happenedof of hasexpressions one’s
hearsay.” Simpkins,incompetentshow intention and arepresent

omitted);738, brackets(quotationN.H. at 661 A.2d at 775 and139
112, 116-17,Wentworth,v. 90 N.H.Employerssee American Ins. Co.

(1939) (declarations265, state ofpast268 as to mental5 A.2d
WIGMORE, ON EVIDENCEhearsay);are 6 WlGMOREdeclarant J.

1976).(Chadbourn Therefore,1714, the trial court did§ at 90 rev.
it.by excludingnot err

IV

that he should haveargumentWe turn next to the defendant’s
the victim’s behavior andpresentbeen allowed to evidence of

died, his contact the defendantday prioractivities on the he to with
permittedhave beenor Bohl. The defendant contends that he should

dayearlier thattestimony aggressiveto that Goodman waspresent
thatarguesto his of the victim. The defendant also hejustify fear

that waspermitted present testimonyshould have been to Goodman
testimonyintoxicated” to Bohl’s that“unmistakably impeach

to“verydid not drunk and that she was shocked”appearGoodman
that was intoxicated.highlylearn later he

trial, to exclude evidence ofsoughtBefore the State
trial court ruled that the defendant’spriorGoodman’s conduct. The

testimony inadmissible bad acts and wasproffered priorconstituted
to of was nonot relevant the defendant’s state mind because there

that he was even aware of Goodman’s earlier behavior. Theevidence
anynot that he had contact with Goodmanarguedefendant does

priorthat or that he was aware of Goodman’sday,earlier even
Moreover, not claim that actionsconduct. the defendant did his were

self-defense; rather,justified that Goodman’s deathby he asserted
was accidental. the trial court did not abuse itsAccordingly,

prior aggressivediscretion in evidence of Goodman’sexcluding
conduct.

that behavior wasThe defendant’s contention Goodman’s earlier
to that the victim notimpeach testimony highlyrelevant Bohl’s was

is the thatequally agreeintoxicated without merit. We with State
knowledgethere was other evidence to demonstrate Bohl’s ofample

intoxication, oftestimonyGoodman’s and therefore Goodman’s
behavior, excluded,earlier even if would have beenimproperly
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thatmerely cumulative. The defendant introduced evidence
.30 at of his andGoodman’s blood alcohol level was the time death

testimony by establishingBohl’s on cross-examinationimpeached
that slurred and a inspeech staggered gaitGoodman demonstrated
her presence.

that he toargues permittedThe defendant also should have been
to demonstratepriorcross-examine Bohl about Goodman’s conduct

State, however, thatagreeher motive to lie. We with the the
howdefendant failed to demonstrate the excluded evidence would

✓that purpose.have served
additionally arguesThe defendant that Goodman’s conduct was

a ofexplain developedrelevant to how he blood alcohol level .30. Our
record, however, only argumentreview of the reveals that the

level,concerned actual blood alcohol ratherpreserved Goodman’s
bythan the circumstances which he achieved it.

V

that trial notThe defendant’s final is the court shouldargument
testimony expert prohibitedhave excluded the of his nor cross-

onexpert perceived dangerexamination of the State’s the use and
of choke-hold restraints.

trial, evidence,proposedBefore the State to exclude thesought
contending proper subject expertthat it was irrelevant and not a of

motion,Attestimony. experta on the State’s the defensehearing
methods,that two basicpolice employedtestified officers choke-hold

restraint,”the “arm bar hold” and the “lateral vascular neck and
that accidental deaths have resulted from both He alsotypes.

bytestified that the “arm bar hold” was no used somelonger police
because it a risk of death and that thedepartments presented

vascular hold method should be used in withonlylateral accordance
thatopined average likelystrict standards. He the citizen would not

with trialdangersbe aware of the associated these restraints. The
court togranted any testimonythe State’s motion exclude from the

it inexpert, reasoning jurydefense that would not assist the
intent,the that the of lackdeciding expert’s theory publicissue of of

data,on that ofquestionableawareness was based and several his
trial,a At the courtopinions were matter of common sense. also

precluded cross-examining expertthe defendant from the State’s on
choke-hold restraints because such cross-examination would have

ofrelated to the issue intent.
The defendant that the trial court’s were errone-rulingsasserts

probativeous the was of his mental stateprofferedbecause evidence
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choke holdsdangersabout the ofjuryto educate thenecessaryand
He alsodangers.of thoseand the limited awarenesspublic’s

to the inferencewas admissible rebutcontends that the evidence
him an to kill thebyused evidenced intentdegreethat the of force

victim.
a witnessexpert testimony by qualifiedmay permitA trial court

technical,“scientific, knowledgespecializedor otherif the witness’s
toto the evidence orassist the trier of fact understandwill

108, 109,Cavaliere, 140 663in v. N.H.determine a fact issue.” State
(1995). decision to96, conclude that the trial court’sA.2d 98 We

of its State v.was not an abuse discretion.exclude this evidence
(1994).295, 150,292, A.2d 152139 N.H. 652Girmay,

propri­enforcement’s views on theTestimony regarding law
the defen­bearingrestraints had no onety of various choke-hold

no that he hadpointsThe to evidencedant’s mental state. defendant
chokeusingofficer or inany training police any experienceas a

Moreover, suggestingto no evidencepointsholds. the defendant
viewed the use ofpolice departmentsthat he was aware of how

holds, in use ofhow officers were trained the suchpolicechoke
holds, to There­public.or that such information was available the
fore, concludingin thatthe trial court did not abuse its discretion

had no to thelaw enforcement views on choke holds relevance
R. 401.mental state. See N.H. EV.defendant’s

Moreover, an infer­unnecessarythe evidence was to rebut
bythat amount of force used the defendant evidenced anence the

with intention­charged actingintent to kill. The defendant was not
inanynor the to evidence the recordally, pointdoes defendant

Rather,thatattempt byan the State to create inference.reflecting
acting recklessly,with the Statechargedbecause the defendant was

necessarythe amount of force to breakargued giventhat
bone, the must have known there was ahyoidGoodman’s defendant

that in death.substantial risk his conduct would result Goodman’s
626:2(c) (1996) (“A recklesslyacts . . . when he ispersonSee RSA

unjustifiableof a substantial andconsciously disregardsaware and
.”). allowingtrial did not its discretion inrisk . . . The court abuse

thebyto evidence of the of force usedpresent degreethe State
v.prove recklessly. Seymour,defendant to that he acted StateCf.

736, 744, 786, 793, denied,140 N.H. 673 A.2d cert. 117 S. Ct. 146
(evidence(1996) degree proveof of force relevant to defendant acted

state).requisitewith mental
argues expertThe defendant also that his should have been

of holds and thejury dangersallowed to educate the about the choke
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public’s dangers. assuminglimited awareness of those Even such
relevant, it not trial courttestimony were is admissible unless the

qualifiedfinds that the is to offer it and that it will aid theexpert
(1991).302, 306, 188,N.H.jury. Caplin,See State v. 134 592 A.2d 191

Although expertthe court found that the defendant’s had
credentials, thatimpressive proffered testimonyit ruled his was

agree.based on data. The record reflects that thequestionable We
onexpert’s play,conclusions were based observations of children at

matches, scenes,and that notwrestlingtelevised movie and he did
rely on or authoritative sources “citizenany surveys reflecting
awareness” of choke holds.

remaining argumentsWe find the defendant’s to be either so
merit,vague or so insubstantial as to be without nowarranting

discussion, 321, 322,v. 137 N.H.Vogel Vogel,further see 627 A.2d
(1993).595, 596

Affirmed.

THAYER,J., HORTON,J.,with whom joined, specially;concurred
the others concurred.

THAYER,J., Iconcurring specially: agree with the result reached
in this case but do so for reasons other than those upon byrelied the
majority. Specifically, majoritythe should not have addressed
whether trial court thatcorrectlythe concluded the defendant’s
taped hearsaystatement was because that issue was not preserved

herein, conditional,appellate explainedfor review. For the reasons a
preliminary ruling should not be sufficient to an issue onpreserve

when that not raised at trial.appeal issue was
“It a principle adjudicatory systemis bedrock of our that

arising duringostensible errors before and trial must be properly
preservedraised and in order to be on appeal.”reviewable United

(1st 1994).154,States v. 36 F.3d 163 Cir. In ofHolmquist, terms
limitations,evidentiary principlethis is so that find itimportant we

Id.;partially codified in our Federal and State Rules of Evidence.
see N.H. R. EV. 103.

The Rule ofpurpose Hampshire provideof New Evidence 103 is to
trial opportunitythe court with the to rule on issues and to correct

errors tothey presented appellatebefore are the court. See State v.
(1989).Saulnier, 412, 414, 1135,132 N.H. 566 A.2d 1136 Unlike

103,Rule of which allows appellateFederal Evidence review where
trial, 103(a)(1),specific are not raised at see Fed. R. Evid.grounds

103(b)(1)New Rule of Evidence mandates aHampshire contempo-



foran issueto preserveat trialobjectionspecificandraneous
604, 607, 580 A.2dWisowaty, 133 N.H.State v.review. Seeappellate

error(1990). “Furthermore, ‘plainFederalunlike the1079, 1081
at trial to benot raisedobjectionrule,’ anydeemsHampshireNew
Johnson,v. 130Stateappeal.”onnot be consideredmayandwaived

(1988) and213, ellipses587, (quotation218578, 547 A.2dN.H.
evidence, in theomitted). asexcludingevidentiary rulingAn

record disclosesunless thecase, appealforpreservedis notpresent
what theindicatingat trialof proofoffercontemporaneousa

413,Saulnier, 566 A.2d atat132 N.H.would have been.testimony
1135.

trial because theatinterruptionsminimizeMotions in limine
trial and canbeforeargumentsof counsels’will apprisedcourt be

adduced atin of evidencearguments lightanythem and newanalyze
withnot, however, compliancefrompartiesrelieveTheytrial. do

toof a motion in limineor function103. is not the officeRule “[I]t
75of evidence.”admissibilityfinal the ultimateruling uponobtain a

(1991). Instead, on motions94, rulings§2D at 307Am. Jur. Trial
subjectand toin natureandinterlocutory preliminarylimine arein

Therefore, theat 307-08.develops at trial. Id.as evidencechange
timely propera andandimmediately appealable,is notdecision

is topresentedthe evidencemust be made at trial whenobjection
that canBecause of the differencesappeal.the issue forpreserve

motionhearingat the on theevidenceprofferedarise between the
trial, tocourts refuseis offered at somein limine and that which

see,96, 309-10;96, §§ Trial atlimine at all. Id.grant in motions
(W.D. 1986).White, 20, Ark. Of113 27-28Robertson v. F.R.D.e.g.,

inviewedrulingsthat in limine whenremaining courts allowthe
103, at aof an issue raisedpreservationcontext of Rule thethe

theunder whichdepends upon categoryin limine themotion
(1) (2)definitive; or conditional.order falls:preliminary

an issue forruling preserveallow a topretrialThose courts that
that the pretriala at trial requirereview absent renewalappellate

See,be, alia, Home Assur. v.e.g.,definitive. Americanruling inter
(3d321, 1985);Cir. United753 F.2d 324-25Supermarket,Sunshine

(9th 1991);Wood, 1048, Statesv. 943 F.2d 1054-55 Cir. UnitedStates
(10th 1993). In to a982, Cir. additionv. 995 F.2d 986Mejia-Alarcon,

in therequire question poseda few courts that theruling,definitive
and relevance is clear beforein limine be one whose naturemotion

See, Corp., 771 F.2dv. General Motorse.g., Sprynczynatyktrial.
(1986).(8th 1985), denied,1112, 475 U.S. 1046Cir. cert.1118-19
limitedHowever, rulings arefinding preservedmost cases definitive

Rule of Evidenceunderthey profferedin that involve evidence
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609(a)(2), which affords trial courtthe no discretion in admitting the
evidence, see, Wood,e.g., 1054-55,943 F.2d at and therefore a
preliminary ruling admissibilityon its far likelyis less to atchange
trial. Conversely, profferedother evidence in awhich testbalancing
is required, such as that by 609(b),mandated Rules 403 and may be

differentlyviewed at preliminarythe athearing and trial. See
(8thCobb, 607, 1978),United States v. 588 F.2d 612-13 Cir. cert.

(1979).denied, 440 947U.S. For example, application of Rule 403
inmay result the exclusion of relevant evidence if probative“its

value substantiallyis outweighed by the of unfairdanger prejudice,
issues,confusion of the or misleading jury, bythe or considerations

time,of undue delay, waste of or presentationneedless of cumulative
evidence.” N.H. R. EV. 403.

Federal courts position objectiontake the that an at trial is
necessary to preserve an issue unless pretrialthe motion dealt with

(1) (2)an that fairly court;issue is: presented to the typethe of issue
that can be finally decided in a pretrial hearing, such questionsas of

(3)law; and uponruled without equivocation by trial judge.the
con,Mejia-Alar­ 995 F.2d at 986-87. In terms of the second require­

ment, I cannot underscore enough the fact that courts that do allow
definitive in limine rulings to be appealed objectionabsent an at
trial objectionscaution that “most will toprove dependentbe on
trial context and will be determined to be ifwaived not renewed at
trial.” Id. at 988. requirementThe third addresses the “definitive­
ness” of the in limine Inruling. satisfied,order for it to be the
ruling definitive,”must be “explicit and and there must be no
indication that the ruling mightearlier subjectbe to reconsidera­
tion. Id. at 987.

majorityThe has positiontaken the that the motion in limine
definitive, which,wasruling view,in my is contrary to the record.

The following exchange attranspired the in limine hearing regard-
ing profferedthe atevidence issue:

DEFENSE COUNSEL: We wantmight to introduce [the]
statement, what did he die from. . . . justAnd there are a
few others.

For example, when he tells policethe I goingremember
somewhere I’mwhere not tosupposed be ingoing the middle of
the night with somebody that’s not supposed to be there. [It]
[m]ay positionbe our that should be ....admissible
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justMy they’re hearsay.is But that’sinclinationCOURT:
you going. aI’m I will take it on... to let know where

question by question basis at trial ....

limine, court ruled:In order on the motion in theits written

proof by counsel, the CourtBased on the offer of defense
portions tapedof defendant’s statement hebelieves the the

hearsay Accordingly,.... the Motionseeks to admit are
[by State] ...the is GRANTED.

rulings, uponThe Court will revision of someconsider
duringparty,motion of either trial.

categoryfall of inThis case does not within the “definitive”
rulings. very ruling ambiguous.least,At waslimine the the

rulingFurthermore, courtthe lacked definitiveness because the
subjecttheyin that tostated its oral and written orders were

it that it ofreconsideration when stated would “consider revision
rulings during Doty Sewall, 1053,. . . trial.” v.some 908 F.2dCf.

(1st 1990)(holding pretrial in1056 Cir. motion limine insufficientto
preserve appealissue for where court to ondistrict declined rule

offered).admissibility actuallyof until wasevidence evidence
judge objectionBecause the trial invited the defendant to hisrenew

rulingtrial,at in liminethis must be classified as conditional. See
(7th 1993).Addo, 238,States v. 242United 989 F.2d Cir. Further­

hearsay subject balancingmore, the statements are to a 403Rule
type definitely priortest and are not the that can be ruled on to

Mejia-Alarcon,trial. F.2d at995 987-88.Cf.
preliminary ruling definitive,Even if the were the better rule is

preserve appellate objectionreview,inthat order to issues for an
predicated theorybemust made at trial. This view is on athe that

presents largely hypothetical questionmotion in limine a thatand
position evidentiarya trial court is in a better to rule on an inissue

light specific Wayne Corp.,of a trial situation. Collins v. 621 F.2d
(5th 1980).777, addition,784 Cir. In “there are concrete limits to a

party’s right request appellate evidentiary rulings,to review of and
(1) legitimate. . . these limits reflect two factors: the needs of

appellate alleged evidentiaryincourts the review of errors stem-
(2)ming possibility mighttrials;from and the that a defendant

exploit rulings by treating jokers,essentially legaladverse them as
pulled Holmquist,to be from his sleeve should a convictionensue.”

(citation omitted). objectionrequiring36 F.3d at 164 Not an trialat
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to to lulllosing party judgewould constitute an invitation the the
then,that a hethinking theoryinto has been abandoned and after

lost, a rabbit out of his in the form of the“pull pocket forgottenhas
(7th413, Cir.),motion.” v. 922 F.2d 416 cert.Taglia,United States

(1991).denied, 500 927 Justice cannot be served if we allowU.S.
to use motions in limine as a shield in one instance and asparties

a insword another.
The forces this court to in rankmajority’s position engage

speculation about whether the trial court would have admitted the
profferedevidence had the defendant it at trial. 36 F.3dHolmquist,

review,speculation purpose appellateat 166. Such will erode the of
which includes what court did at trial basedexamining actuallythe

actually during analyzingon the evidence admitted trial instead of
a An courtrulings during preliminary hearing. appellatemade

testimonyshould review issues in of trial and not in of alight light
motion in limine. on motion in limine notjudge ruling mayThe the
be the at trial. The factual which thejudge presiding predicate upon

maycourt’s is based no exist at trial or the Rule 403ruling longer
Thatweighing may by beingbe affected evidence that is introduced.

so, judge opportunitythe trial must be afforded the to consider the
Otherwise, mayat the time of trial. a trial courtevidence be

something broughtreversed for that was never to its attention
within the context.proper

atmajority position partyThe will also allow the defeated the in
intohearing sandbag opposinglimine to counsel who has been lulled

basis,objectionthat thatthinking the has been abandoned. On the
prevailing party may argue put supportnot or on evidence to the in

court, therefore,limine at trial.ruling appellate onlyThe reviews
the evidence at the in limineprevailing party’s produced hearings,

maywhereas the have had an arsenal of evidence toprevailing party
produce at trial had the need arisen. determine whetherWe

on at trial.evidentiary rulings were error based evidence adduced
in of could be for othersupport rulings anyEvidence the irrelevant
and therefore inadmissible unless the issue ispurpose, pretrial

brought opposing attemptsbefore the trial court. Even if counsel to
evidence, trial it asmayadduce additional the court exclude

unless the trial court knows that the ispretrial rulingirrelevant
disputed. importantly, overturningMost this result could lead to the

jury groundsof verdicts in both criminal and civil cases on not
contested at trial.

A of that trial courtsnecessary majority’s holdingresult the is
inwill be reluctant to rule on motions in limine an effort to ensure

brought verythat all contested matters are before the court and the
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trial courts will beAlternatively,motions will be lost.benefit of such
trial, partyto to whether eitherduring sponte, inquireforced sua as

Furthermore,any preliminary rulings. partytheobjects existingto
be well advisedin favor the in limine motion was decided willwhose

so,Ifobjectionif exists.anyto raise the issue at trial to ascertain
and, into trial court to the issue socounsel will have ask the revisit

allowed to further relevant evidence.doing, presentbe
III,Therefore, in Iagree partwhile I with the result reached

I inanalysis. Accordingly,with the concur therespectfully disagree
only.result

HORTON,J., joins in the concurrence.special
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