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William, (William,P.C.,Loftus,II. of Lebanon R. on theLoftus
brief and fororally), petitioner.the

Philip Jones,T. McLaughlin, attorney general (Douglas N.
State,assistant attorney general, on the brief and for the asorally),

amicus curiae.

HORTON, R.Ph.,J. petitioner, Morgan,The William H. aappeals
disciplinary order of the New Hampshire PharmacyBoard of
(board) aimposing fine and him fromprohibiting serving as a

(d) (1995).318:29,pharmacist-in-charge. 11(c),See RSA On appeal,
alleges myriad legalhe a of and constitutional errors. affirm.Wc

petitioner 1991,The is a Hampshirelicensed New Inpharmacist.
purchasedhe a inpharmacy Littleton and became the designated

(1995).318:38,pharmacist-in-charge pursuant to RSA I In July
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1995, Grasso, compliance inspector,chief visitedthe board’sPeter
unrelated to theinvestigationin course of anthe thepharmacy

visit, that a of theobserved numberDuring his Grassopetitioner.
and subse-disorganizedinaccurate andrecords werepharmacy’s

con-accountability Investigatorsan audit.recommendedquently
audit, Grassoin 1995. Based on theducted an audit October

initiate disciplinary proceedingsthat the boardrecommended
petitioner.theagainst

foragainst petitionertheproceedingsThe board commenced
318:29, 11(c),misconduct,in see RSArepeated negligentengaging

misconduct, see The board318:29,11(g).RSArepeatedor willful and
andfailingof to maintain accuratealleged ten countsspecifically

records, of con-dispensingfour countscomplete drugcontrolled
count ofquantities, dispensingin unlawful and onedrugstrolled

also thequestioned petitioner’sThe boardincorrect medication.
pharmacistand as apharmacist-in-chargeboth as acompetence

11(d). 1996,318:29, a in thehearing SeptemberAfterunder RSA
thatchargessustained all of the andboard found that the evidence

professional competence.a lack ofpetitionerthe had demonstrated
1996, his license forsuspendedin the boardAccordingly, December

months, his to asability pharmacist-in-revoked servetwenty-four
fine,$5,000a administrativeimposedfor samecharge period,the

juris-Hampshire pharmacyhim to the Newcompleteand ordered
examination.prudence

inrehearing, grantedfor which the boardpetitionerThe moved
1997, The boardits December decision and order.January vacating

inexisting Apriland order based on the recordissued a new decision
sustained the related tocharges1997. It found that the evidence

but was insufficient to willfulentry, proveand datarecordkeeping
in of controlled substances. The boardprescriptionmisconduct the

to him frompharmacist precludethe licensepetitioner’srestricted
$1,000aindefinitely imposedandasserving pharmacist-in-charge

fine.

I. Inspection Regulations

contention that the statutespetitioner’sWe first address the
inspect pharma-and toauthority procedurethe board’sgoverning

notifythey adequatelybecause do notimpermissibly vaguecies are
the law.evaluating compliancefor withlicensees of the standard

andcited the State Federal ConstitutionsAlthough petitionerthe
below, a of the Statespecifically provisionfailed to invokehe

andunambiguouslyhe did notin his brief. BecauseConstitution
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in duegrounded processissue thevaguenessraise thespecifically
Constitution, only hiswe addressHampshireof the Newprovision

632-33,628, A.2dDellorfano, 128 N.H. 517v.federal claim. See State
(1986).1163, 1166

law, constitutionallyofdegree vaguenessfederal theUnder
regulation.in nature of thepart upon thedependstolerated

489,Estates, 455 U.S. 498Flipside,Estates v. HoffmanHoffman
(1982). are re­quasi-criminal penaltieswith criminal orStatutes

than with civila more standard thosestringentviewed under
of thispurposesassume for theId. at 498-99. We willpenalties.

at least quasi-criminal,that the relevant statutes here areappeal cf.
(1968)alo, 544, disbarment(attorneyIn re 390 U.S. 551Ruff­

standardstringentis and thus the morequasi-criminal),proceeding
A if it does not define animpermissibly vaguestatute isapplies.

ordinarythat can un­peopleoffense “with sufficient definiteness
is and in a manner that does notprohibitedderstand what conduct

arbitrary discriminatoryand enforcement.” Unitedencourage
(5thService, 120,Inc., 122Leasingv. Clinical 925 F.2d Cir.States

1991) omitted).(quotation
alia, pharmacies318 inter that licensed andChapter requires,

local, state,comply “with all and federalpharmacists-in-charge
318:1, (1995);and laws.” RSA X see RSA 318:38.pharmacy drug

III,basis, 318:30, maya reasonable RSA boardUpon “[t]he
by anymisconduct . . . and otherinvestigate possible licensees

andgoverned by provisions chaptermatters the of RSA[RSA 318]
(1995).318:30, I toCharged duty318-B.” RSA with the enforce the

statute, pharmacies investigatethe board is authorized to enter to
1998).318:8 RSApossible (Supp. Similarly,violations. See RSA

1998) alia,318-B:25 inter board officials(Supp. charges, pharmacy
with the to enforce RSA 318-B and authorizesresponsibility chapter

toinspections compliance. Chapter governson-site ensure 318-B the
manufacture, control, sale, ad-possession, purchase, prescription,
ministration, transportationand of controlled substances. See RSA

(1995). language clearly318-B:2 The of 318 and 318-Bchapters
federal,notifies licensees that have a to with allthey duty comply

State, local and andpharmacy drugand laws authorizes board
to thatinspections duty.enforce

petitioner argues perfect complianceThe that since with the laws
is are to inform licenseesimpossible, express necessarystandards

degree noncompliance subjectwhat of will them to underpenalties
chapters chaptersRSA 318 and 318-B. We RSA 318 anddisagree.

licensees,impose pharmacists318-B on whether or anpharmacies,



Federaldrugand law.pharmacywithduty complytounequivocal Cf.
(1947).Merrill, 380, Implicitly,384-85v. 332 U.S.Corp.Ins.Crop

potentiallylaw willtherefore, applicablewithany noncompliance
investigation prosecution.to anda licenseesubject

as therarely possible,iscomplianceperfectIt is because
conceded, andinvestigatethat decisions toinvestigatorsboard

of Seeagency.discretion thecommitted to the soundareprosecute
1995).(Fed.States, 597, By virtueF.3d 601 Cir.v. 70Lewis United

isthe “aloneauthority, agencyandknowledgespecializedof its
tobest calculatedpolicythat enforcementdeveloptoempowered
itsand to allocateby legislature]contemplated [theachieve the ends

way policyin a as to execute itssuchpersonnelavailable funds and
Industries, F.T.C., 355Inc. v.economically.” Moogefficiently and

(1958) to firm411, prosecutedecision(upholding agency413U.S.
law). Here,antitrust boardviolatingforcompetitorsbut not its

agency’sinformed thethat various factorstestifiedinspectors
and ofincluding frequency gravityprosecute,whether todecision

In suchimprove compliance.licensee tobyand efforts theviolations
cases, policy.to the board’swe defer

&Movingthat under Globalargues AppealpetitionerThe of
(1982),N.H., Inc., 784, A.2d 167 a isparty122 N.H. 451Storage of

namely,practice,a administrativerely long-standingto onentitled
minor violations. Globalexcusingofalleged practiceboard’sthe

788, Moving, agencyat 170. In122 at 451 A.2d GlobalMoving, N.H.
and advisedpartiesto theagency practiceanofficials disclosed

it, that wasthis court held reliancewhereupononrelythem to
Here,788, the board noted thatA.2d at 170.Id. at 451reasonable.

“technical,” “taken as acould be consideredeven if the violations
failure towhole, implementoflight petitioner’s][theand in
to or correctreasonably designed preventsystematic procedures

errors, systematicof athey become evidenceoccurrence of suchthe
is trivial nor normative.”which neitherby petitioner]failure [the

record, assertpetitionernor does thein theThere is no evidence
athat it haddisclosed to licenseesaffirmativelyboardany, that the

innumber involvedof the nature andexcusing violationspolicy of
otherwise.Rather, board notedexpresslythethis case.

II. SearchIllegal

1995 audit constitutedthat the OctoberarguesnextpetitionerThe
and Stateunder the Federalsearchan administrativeillegal

CONST,CONST, I, art.IV; pt.amend. N.H.U.S.Constitutions. See
greater protectionnoprovidesConstitution19. Because the Federal



49

148, 196,Turmelle, 153,area, 562 A.2din see v. 132 N.H.this State
We(1989), analysis.federalseparatewe not undertake a198 need
lawclaim and cite to federalwill the State constitutionaladdress

231,Ball, 226,124in See v. N.H.analysis.an aid our Stateonly as
347, (1983).351471 A.2d

matter, conten­reject petitioner’sthepreliminaryAs a we
governingrulespromulgatedthat the of administrativetion absence

thatargues inspectorsaudit. He theinvalidates theinspections
form, handbook, andin an auditproceduresfollowed contained

541-A:22,rules.that were not enacted as See RSAproperlylawbook
them toform for andprepared inspectorsI. The audit is instructs

Nothingaudit. on theduring the course of anperform specific tasks
in or rules on theprivate rights bindinga changeform indicates

or We that thecontrary existing regulations.to laws concludepublic
promul­thesubject statutory requirementsform is not to the for

(1997). Likewise,541-A:1, XVgation of See RSAagency rules.
an internalinspector’sindicates the handbook wasevidence that

manual, and thusprocedural only agency employees,toapplicable
The notsubject to See id. record doesstatutory promulgation.not

byfor lawbookadequatecontain evidence review of the distributed
RSApharmacists,to all and decline to address it. Seethe board we

(1997) (case be and evidenceupon541:14 shall determined record
transferred).

aexception, bya arecognizedAbsent warrantless search
v.government body se and invalid. Stateperis unreasonable See

588, 165, (1991).Plante, 585,N.H. 594 166 In New134 A.2d
we an searchHampshire, explicitly recognizedhave administrative

Turmelle, 152,132 N.H. 562 at 199. Beforeexception. See at A.2d
“First, thereapplies, three criteria must beexceptionthis satisfied:

regula­a that thegovernmentmust be substantial interest informs
Second,the is thetory pursuant inspectionscheme to which made.

must to furtherinspections necessary regulatorywarrantless be the
Finally, ofimplementation statutory inspectionscheme. the the

provide adequatea for aprogram constitutionallymust substitute
(citations,153,Id. at 562 A.2d at andquotations,warrant.” 199

omitted).brackets
to prong, Hampshire long requiredfirst NewregardWith the has

drugs.to of Seepharmacists accurate records of sales certainkeep
1921, 1909,at New hasHampshireLaws 122:29. Since least

dangerouslaws the and sale ofregulating dispensationmaintained
1909, 162:2,and the of records. See Lawsdrugs, propermaintenance

inhas a substantial interestclearly long-recognized:3. The State
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the sale and distribution of toregulating drugs deter their illicit use
whenever and to trace their movement chan-possible through the

(Mass.86,nels of v. Lipomi,commerce. See Com. 432 N.E.2d 93
1982).

Second, a warrant anrequiring inspectionbefore would impede
inspectors’ abilities to faulty illegaldetect records and dispensation
of and todrugs quickly investigate wrongdoing maythat apose

public safety.threat to necessaryWarrantless access to records is to
ensure that the mere of willprospect inspections prompt otherwise
questionable Brickell,licensees to with law. v.comply the HostoCf.

(Ark. 1979).401,577 S.W.2d 405

Third, statutorywe consider whether the scheme is suffi­
ciently time,in place,limited and as to anscope adequateconstitute

318,substitute for a warrant. Under chapterRSA board members
and board inspectors investigatorsand are toauthorized enter
pharmacies. inRSA 318:8. Access is limited time to hoursbusiness

inand to records ofscope dispositionsale and of anddrugs places
medicines,where drugs, poisons, hypodermicand devices are

Likewise, 318-B,located. Id. chapterunder RSA only certain law
prosecutorsenforcement officers and are authorized to enter places

handling controlled substances. RSA 318-B:25. Access is limited to
“normal “originalbusiness hours” and to records or prescriptions.”
Id. We that statutoryconclude the scheme provides sufficient
restraint arbitrary agencyon action to satisfy prong.the third Cf.

(Vt. 1992).Welch, 1105,State v. 626 A.2d 1111-12 allBecause three
satisfied,prongs have been the administrative search exception

applies, and the October 1995 audit did not petitioner’sviolate the
rights.constitutional

III. Legal Errors

Turning petitioner’s error,to the allegations legalof we are
mindful that the toparty seeking set aside an oforder the board
must show the order is clearly unreasonable or unlawful. RSA

(1997).541:13 willWe overturn an order ifonly there are errors of
law, or if bywe are satisfied a clear preponderance of the evidence

unjustthat the order is or unreasonable. Id.
First, petitionerthe thatargues the board disclosed contents of

prescriptions 318-B:12,induring proceedingsthe violation of RSA
(1995). 318-B:12,II alia,RSA II prohibits, inter board orofficials

representatives from divulging prescription orders and records
inspected in the course of their duties in“except connection with a
prosecution or .proceeding . . before a . . .licensing board or
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toofficer, whom suchpersonto or theprosecution proceedingwhich
a party.”or records relate isordersprescriptions,

as ex­of intentlegislativeThis is the final arbitercourt
v.a whole. Atwoodin of a asthe words statute consideredpressed

(1997).398, 333, to theOwens, 396, We look142 702 A.2d 335N.H.
thebut assume thatpossibleof the words whenplain meaning

that to anstatutory leadslanguagenot enactlegislature would
that the to“personid. contendspetitionerabsurd result. See The

customer, andto thesuch . . . relate” refersprescriptionswhom
themust be obtained beforetherefore the customer’s consent

during hearings. Wedisciplinarycan be disclosedprescriptions
fromcould the boarddisagree. interpretationan preventSuch

regardingin theirengagedlicensees who misconductprosecuting
anWe to such unreasonableacceptcustomers’ records. decline

Ctr., 95,92,143HCA Parkland Medical N.H.Appealresult. Cf. of
(1998). 318-B:12,619, Rather, II as719 A.2d 622 we construe RSA

duringallowing disclosure of otherwise confidential recordsthe
to conduct of a licenseeagency proceedings when relevant the

tosubject proceeding.a board action or
anpetitioner by incorporationThe next that to filealleges failing

(1997)to incorporatestatement RSA 541-AH2 to federalpursuant
jurisdiction,in the thepharmacy practice agency’slaw related to

incorporateboard “cannot theseregulationsenforce the which
federal beregulationsstandards” because such would invalid. He
cites a of Newagency regulations, including Hampshirenumber

701.01,of Administrative Ph requiresCode Rules which pharmacists
with, alia, 21complyto inter Title of the United SeeStates Code.

701.01(d) law).RULES, (priorN.H. ADMIN. Ph ourWe confine
toreview rules that were relevant to order.the board’s

541-AU2, III, an must file anagency incorpora­Under RSA
bytion the ofrequirementsreference statement that conforms to
541-AH2, PV¡if the intoagency “incorporates anyRSA its rules

by any outside assum­prepared entity agency.”document the Even
instance,that aing appliesthe statute in this of“[p]romulgation

necessaryto is outpursuant chapter carryrule RSA 541-A not to
Smith,awhat statute authorizes on its face.” Petition 139 N.H.of

omitted).299, 307, 154, (1994) Here, the(quotation652 A.2d 160
takestatutorily disciplinary againstboard is authorized to action

alia,for, of andpharmacylicensees inter violations lawfederal
Hence,318:29, that theregulation. 11(g).See RSA we conclude

againstboard was to take actionproperly disciplinaryauthorized
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the for violations of federal N.H.petitioner law. See also ADMIN.
402.24(b)(2).RULES, Ls-A

Next, citing HampshireDeWees v. New Pharmacy,Board 130of
396, (1988),N.H. A.2d 721 the petitioner539 contends that in

law,a number of ofadopting proposedGrasso’s conclusions the
i.e.,conduct,board confused different standards of professional

“misconduct,” 318:29, II,RSA with “willful repeated,”or RSA
318:29, of11(g). petitionerconclusions law the withchargeSeveral
willfully violating certain recordkeeping requirements, which “con-

318:29,professionalstitutes an act byof misconduct as defined RSA
11(g).”

318:29, states,II in part,RSA relevant that “[m]isconduct
sufficient to .disciplinary . . . shall include:. .support proceedings

any provisionor violation thisrepeated chapter, any[w]illful of of
board, any federal,of state,substantive rule the or other or local

rule,law,ordrug orpharmacy-related regulation.” Accordingly,
not a“misconduct”'does describe standard of conduct but refers

orgenerally improper wrongto conduct behavior. State v.Cf.
(La. 1968).O’Hara, 641, 318:29,211 2d IISo. 648 RSA enumerates

specific misconduct, including repeatedforms of “willful or viola­
tion” recognized,of law. As the board a “willful” violation is

because, case,“misconduct.” DeWees is in thatinapposite the board
aimproperly penalized pharmacist accused of acts fornegligent

conduct,unprofessional though “unprofessionaleven conduct” and
“negligence” separatewere enumerated as forms of misconduct. See
DeWees, 403,at at130 N.H. 539 A.2d 725-26.

Next, petitioner argues definingthe the board erred in willful as
“the showing beyond control,”absence of circumstances a person’s

Subaru, Inc.,contrary holdingto our in v. ManchesterIves 126 N.H.
(1985).796, 498 A.2d 297

Ives,In voluntarywe defined “willful act” as “a act committed
with an intent cause its for ofto results” the purpose ascertaining

Ives,an employer’s liability 801,for 126 N.H.withholding wages. at
498 A.2d at We not an301. did indicate intent to “willful” thedefine

id.;insame context. See BLACK’S DICTIONARYevery LAW 1599-­
(6th 1990).1600 ed. Willful a of many meanings“is word depending

States,inupon the context which it is used.” v. 142Zimberg United
(1st 1944)132, omitted). Ives,F.2d Cir. (quotation137 In we made

clear that our todefinition was meant exclude accidental acts or
Ives,voluntary acts committed ofby mistake fact. See 126 N.H. at

801, Indeed,498 301.A.2d at “willful” can an act that is notdenote
Murdock, 389, (1933),accidental. See United States v. 290 394U.S.

Comm’n,groundsoverruled on other v.by Murphy 378Waterfront
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(1964); Ins.Metropolitan Prop. & Liabil.52, AppealU.S. 70-73 cf. of
(1980).1037,733, 736, 1039Co., A.2dN.H. 422120

Here, willfullythe violatedpetitionerboard found thatthe
no “circum­entry statutes becausespecific recordkeeping and data

timely prepa­thepreventedhis controlbeyondstances reasonable
inventory beyondno “causes hisdrugof andration and retention” a

drugfromprevented maintaining” prescrip­control himreasonable
ways express­ofrepresent differenttions. The board’s conclusions
“willful,” in theis whethering voluntary. question“willful” as The

II,318:29,under RSA needprofessionalcontext of misconduct
voluntarythe a act.element of intent to cause result ofinclude the

a unless it isinterpretationWe to an administrative of statutedefer
Pritchard, 291, 294,137 627 A.2dAppealincorrect. N.H.plainly of

(1993).102, 318 not definechapter103 Because RSA does “willful”
is consistent with the word’sinterpretation ordinaryand the board’s

issay interpretation plainlywe cannot that the board’smeaning,
incorrect.

board’spetitioner’s argumentsturn to the that the DecemberWe
1997 the order onApril legally1996 and orders were deficient. As

decision, only1997 we will issuesappeal Aprilis the address raised
(1997);with to that 541:6 RSArespect order. See RSA 541:16cf.

(1997) (if bymodified modified orderappealed agency,order is
order).replaces previous

there was no hepetitioner personallyThe contends that evidence
1306.22(b)(1)§in 21 andfailed to enter data violation of C.F.R. New

703.05(d)(1) (priorof Rules PhHampshire Code Administrative
law), personally provisionstherefore he not liable. Thoseand was

system for therequire any processing storageautomated data used
to provideof refill information on-line retrieval ofprescription

the andspecific original prescriptiondata from orders orders
1306.22(b)(1);§21Seecurrently refilling.authorized for C.F.R.

703.05(d)(1) law).RULES, (priorN.H. PhADMIN.

“responsiblethe waspharmacist-in-charge, petitionerAs the
including,thatby pharmacy,for of in and butpractice pharmacythe

to, local, state,compliance pharmacynot with all and federallimited
laws, . for ofresponsible operationand . . the thedrugand

318:1, X.in best of the Thepharmacy public.”the interests RSA
notupon duty placedconfers a onpharmacist-in-chargestatute the

practicea ensure that the and who inpharmacist, pharmacyto those
laws, 21drug includingit all and C.F.R.comply pharmacywith

Rules,§ New of PhHampshire1306.22 and Code Administrative
Hence, the aspetitioner’s pharmacist-in-charge703.05. status a
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law,on him underimposed heightened responsibilities comparedthe
those aimposed pharmacist, escape byto on which he cannot

indenying personal faulty entry.involvement data
DeWees,The that apetitioner argues pharmacist-in-chargeunder

cannot be held for violations with Inpharmacy.liable associated the
DeWees, the a individualpharmacist’sboard revoked license under

318:38, I, which that of aprovides pharmacist-in-RSA the breach
charge’s duties is a basis for the Werevoking pharmacy’s license.

thatheld the board erred because a cannotpharmacist penalizedbe
DeWees,a statutory provision applicable pharmacies.under to 130

404, Here,at at petitioner chargedN.H. 539 A.2d 726-27. the was
II,318:29, licensee,”RSA applicable “any includingunder to

318:29,and punished under RSA whichpharmacists-in-charge, IV
to inapplies practitioners. pharmacistindividual Unlike the

DeWees, the waspetitioner charged and underpenalized properthe
statutes. His on DeWees is misplaced.reliance

Next, petitioner’swe address the additional hisallegations that
processState and Federal due been N.H.rights have violated. See

I, 15;pt.CONST. art. U.S. CONST. amend. XIV he citesAlthoughV
brief,provisionsa number of constitutional in his nohe conducts

analysis showingconstitutional how the to his case.provisions apply
we toBecause are unable discern constitutional error on face ofthe

arguments, only.his we review them for error v.legal StateCf.
Chick, 504,503, 553, (1996); Plante,141 N.H. 688 A.2d 554 State v.

(1991).456, 459, 1279,N.H. A.2d134 594 1282

arguesThe that boardpetitioner supplythe failed to
documents from its He first underfiles. asserts that board rules he
was entitled to documents related to the andoriginal August

audits, which byOctober 1995 were federal inseized officials
law)204.07(a)January RULES,1996. ADMIN. PhSee N.H. (prior

(board documents,provide statements,must “access toparties any
other inor information files to anpertinent adjudicative[its]

.”).. . .proceeding The record indicates that neither petitionerthe
nor the board to originals, copies appar­had access the but were
ently petitioneravailable and submitted as exhibits. The notdoes
show how the as tooriginal, opposed copied, documents were
“pertinent” proceeding, beyondto the to faithpurporting show bad
prosecution. He had no less of an than toopportunity Grasso
present witnesses or evidence to refuteprovide the substantive
charges, expresslyand his counsel declined to specificreview

anydocuments to thatpoint irregularities mayout have thebeen
prosecutorialresult of misconduct.
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RSAwas underrequiredthat the boardarguesalsopetitionerThe
(1997)541-A:16, 11(a) a for boardpreparedto disclose handbook

RSAinventory.drugandprior inspections,notes frominspectors,
11(a) to541-A.-16, publicto available therequires an agency “[m]ake

rules,thanor otherpolicy interpretations,ofall written statements
itsin of functions.”agency dischargeor used the thebyformulated

claim in briefonly conclusorya hispetitioner makesBecause the
notes, subject to RSAinventory werehandbook,the andthat

541-A:16, 11(a), any greatertodevelopedthe issue was notand
below, unpersuasive.his isargumentdegree

in toNext, refusingerredalleges that the boardpetitionerthe
witness, althoughasor him adeposehim to Grasso to examineallow

Theexhibits.presentingto offer comments inwas allowedGrasso
probeis he was unable toof thatgist petitioner’s complaintthe

rejected thehim. The boardinvestigatingmotives inGrasso’s
totestimony necessaryassertion that wasGrasso’spetitioner’s

animosity.out personalshow that Grasso acted of

toof not applythe Rules Evidence dothoughEven
tribunals, irrele­agency privileged,the can excludeadministrative

immaterial,vant, unreliable, evidence. Petitionincompetentor of
Grimm, 54, considering the138 N.H. at 635 A.2d at 464. When

governmentainvestigation prosecution byof an orpropriety
official, conduct, motivation,not isonly the official’s his relevant. Cf.

(N.J. 1985).Rednor, 544, App.v. A.2d 547 Ct. Div.Super.State 497
misconduct and basedprosecutorialThe board found no evidence of

solely on the evidence in the record. Petitionits decision Cf. of
(1993)Grimm, 52,42, 456, (party allegingA.2d 463138 N.H. 635

evidence).toin officials has burden sufficientagency presentbias
WeThe remained free to call other witnesses.petitioner otherwise

its inimproperlydo not think the board exercised broad discretion
deposeallow him to or examine Grasso on his motives.refusing to

(Ala.Examiners, 13,v. 620 2d 16Delavan Board Dental So.Cf. of
1992).Civ. App.

extensive,while areSimilarly, they pertainGrasso’s comments
aredocumentary prohib­to exhibits. Such comments notprimarily

by relatively greater informality agencyited the accorded to
documentaryis rather thanmainlywhere the evidenceproceedings,

testimonial, Plantier, 500, 508, 270,126 N.H. 494 A.2dAppealcf. of
(1985), byindependent274 and of evaluation the boardcapable

484,Dell, 496,Appealits 140 N.H. 668 A.2dusing expertise, ofcf.
53,1024, (1995); Grimm, 138 N.H at A.2d at1033-34 Petition 635of

464.
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Next, petitionerthe thatalleges the board did not take proper
byofficial of computer pharmacynotice software used the and that

it altered its of fact newimproperly findings absent evidence.
merit,hisAssuming allegations have we must find that the viola-

tions prejudice petitionercaused material to the in order to set
Courville, 119, 130,Appealaside the board’s order. N.H.See 139of

(1994).1233,649 1241 petitioner allege,A.2d The fails to and we do
find,not that he prejudiced bywas the board’s actions. Accordingly,
rejectwe his arguments.

petitioner’stheLastly, appeal processnotice of raises due
thatarguments were not briefed and are deemed waived. See Cole v.

Hobson, (1998).14, 17, 560,143 N.H. 719 A.2d 562

IV. Sanction

theFinally, petitioner asserts that even he wasthough found
order, board,guilty of fewer incharges bythe second the indefi-

nitely him fromprohibiting serving pharmacist-in-charge,as un-
fairly aimposed imposed.more severe sanction than originally He
argues imposedthat the sanction is disproportionate to the offense

I,and of Partviolative Article 18 of the State Constitution.

will set an “ifonlyWe aside administrative sanction it is so
harsh or excessive as to be unreasonable or to anconstitute abuse

Co.,of Appeal Metropolitan Prop.discretion.” & Liabil. Ins. 120of
(1980).733, 736, 1037,N.H. 422 RecognizingA.2d 1039 that appro­

priate case,tonecessarilysanctions are tailored the facts of each we
will substitute our for that injudgment agency onlyof the excep­

736-37,tional Id. 422cases. at A.2d at 1040.
petitioner charged misconduct,The was with fifteen counts of

each ofencompassing violations andmultiple pharmacy drug law.
While asacknowledging that he was ulti-pharmacist-in-charge
mately for he thereresponsible recordkeeping, admitted that were

records,the thatmistakes in he did not know to performhow
biennial orcorrectly “right way”inventories the to void transac-
tions, that he of . . .“guilty eorrect[ly]and was not voiding

so that recordsmy[transactions] are accurate.” To defend himself
against charges that he had controlledimproperly drugs,diverted
he thatasserted the records werepharmacy’s too unreliable to
prove Additionally, documentarydiversion. amplethe evidence
supported the findings.board’s

Initially petitioner guiltythe of allfinding charges, the
fine,$5,000 license,a suspended pharmacistboard hisimposed and
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twenty-­him from as forserving pharmacist-in-chargerestricted
however,order,subsequent acceptedfour months. In its the board

charges. Notingtopetitioner’s improperthe defense the diversion
violations,”of as wellvariety keeping [sic]the “volume and record

testimony petitioner “openly impor­in which the dismissed theas
[sic],” found him unfit tokeepingtance of accurate record the board

him from in thatpharmacist-in-charge, servingact as restricted
$1,000.a of Unlike the board’scapacity indefinitely, imposedand fine

order, practiceits the topermits petitionerfirst second order
him to at time to lift thepharmacy petition anyand allows the board

assuminga that he is of the dutiesupon showing capablerestriction
ispenaltyof a Unconvinced that the secondpharmacist-in-charge.

first, v. 129Tramway Stickney,more severe than the Riblet Co.cf.
(1987)140, 147, 107, 111 (encumbering rightN.H. 523 A.2d to work

foreclosure), thatcompletein chosen field not as serious as we hold
orthe second sanction was not an abuse of discretion violative of the

constitution.
record,Upon petitioner’sreview of the we conclude that the

are meritless and warrant no furtherremaining arguments either
discussion, 321, 322, 595,Vogel,see v. 137 N.H. 627 A.2d 596Vogel
(1993), or not supported by developed legal argument and will not be

419,addressed, 429, 215,Douglas Douglas,see v. 143 N.H. 728 A.2d
(1999).222

Affirmed.

All concurred.
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