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twenty-­him from as forserving pharmacist-in-chargerestricted
however,order,subsequent acceptedfour months. In its the board

charges. Notingtopetitioner’s improperthe defense the diversion
violations,”of as wellvariety keeping [sic]the “volume and record

testimony petitioner “openly impor­in which the dismissed theas
[sic],” found him unfit tokeepingtance of accurate record the board

him from in thatpharmacist-in-charge, servingact as restricted
$1,000.a of Unlike the board’scapacity indefinitely, imposedand fine

order, practiceits the topermits petitionerfirst second order
him to at time to lift thepharmacy petition anyand allows the board

assuminga that he is of the dutiesupon showing capablerestriction
ispenaltyof a Unconvinced that the secondpharmacist-in-charge.

first, v. 129Tramway Stickney,more severe than the Riblet Co.cf.
(1987)140, 147, 107, 111 (encumbering rightN.H. 523 A.2d to work

foreclosure), thatcompletein chosen field not as serious as we hold
orthe second sanction was not an abuse of discretion violative of the

constitution.
record,Upon petitioner’sreview of the we conclude that the

are meritless and warrant no furtherremaining arguments either
discussion, 321, 322, 595,Vogel,see v. 137 N.H. 627 A.2d 596Vogel
(1993), or not supported by developed legal argument and will not be

419,addressed, 429, 215,Douglas Douglas,see v. 143 N.H. 728 A.2d
(1999).222

Affirmed.

All concurred.
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H.M.(Christopherattorney generalMcLaughlin,T.Philip
for theorally),andCarter, on the briefattorney general,assistant

State.

Orford,defender, brief andbyofappellateassistantGary Apfel,
orally, for the defendant.

alia,Ford, convicted, interdefendant, wasHORTON, ScottJ. The
see RSA 636:1deadly weapon,arobbery armed withof one count of

see RSAtaking,unauthorized(1997), byof theftand two counts
(Murphy,Court(1997). Superiorthat thearguingappeals,He637:3

made whileJ.) confessionssuppressmotion todenyingin hiserred
him forconvicting sentencingandand in bothprisonwas inhe

affirm.Weas offenses.robbery separateand theft
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1995, in aagreed participate stagedIn the defendant toAugust
Beach,a in therobbery jewelry Hampton cooperationof store with

owner, Augustof the as of an insurance fraud scheme. Onpartstore
22, inthe defendant entered the store and indicated interest

In as topurchasing jewelry. response inquiryto the store clerk’s
out a her topayment, pulled gun putmethod of he and ordered

injewelry bag.stored a case into a duffel He then ordereddisplay
began emptyingthe clerk and store owner to lie on the floor and

jewelry directingother cases himself. After the owner and clerk at
gunpoint jewelry they wearing,to surrender the that were the
defendant them into the bathroom and closed the door. Hepushed
continued fromtaking jewelry finally escaped throughthe store and
a window.back

jewelryThe defendant was indicted for the theft of the and
1997,of inrobbery jurythe store clerk. After a trial June he was

of robbery byconvicted and two counts of theft. motion theUpon
defendant, the trial court consolidated the two counts of theft for

purposesthe of It a final ofsentencing. entered sentence two seven
and a half to yearsfifteen terms for the convictionrobbery and

convictions, resulting thirtyconsolidated theft in a to yearfifteen
prison sentence.

appeal,On the defendant first argues incriminatingthat state-
ments he made to onpolice two occasions that led to his arrest for

Hamptonthe robbery involuntarilywere obtained and admitted in
I,violation of Part Article 15 of the State Constitution and the Fifth

and Fourteenth Amendments of the Federal Constitution.
7, 1995,On November the defendant was for passingarrested a

bad check and Rutland,detained at a correctional infacility
Vermont. He was not a suspectthen in Hampton robbery.the Beach
He contacted the Federal Bureau of Investigation and met with
special agent Michael Rosanova on November 8. After executing a
written Arizona,waiver of his Miranda rights, see Miranda v. 384

(1966),436U.S. the defendant advised Rosanova he had information
about an robberyarmed in Hampton Beach. Rosanova subsequently

time,notified the Hampton Department.Police At Hamptonthe the
police already had a insuspect custody charged with the robbery.

10,On November LynnOfficer Charleston and Detective Philip
Russell of the Hampton DepartmentPolice met with the defendant

first,at prison.the Rutland At the defendant denied having spoken
FBI,with the and beganthe officers to leave. After Russell

commented on Rosanova’s written ofreport the November 8th
interview, however, the defendant admitted withmeeting Rosanova
and agreed speakto to the officers. The defendant initially spoke
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in the thirdtoreferring gunmantherobbery,theaboutgenerally
theas the gunman,to himselfto referbeganWhen heperson.

defen-but thewarnings,Mirandato administerattemptedofficers
in theparticipationof hisdetailsdisclosing specificondant insisted

family hadthat he and histhe officersthen informedrobbery. He
andcrime in Massachusettsfrom organizedto threatssubjectbeen

hadtestimony givenof heas a resultdangeralso inthat he was
for himselfrequested protectionin Heguards Maine.against prison

of his Mirandaa written waivereventually signedfamily.and his He
of thedetailsincriminatingfurthersupplytoproceededandrights

Beach crime.Hampton
Russell and14, DetectivetelephoneddefendantNovember theOn

tapeda formalinterview, toagreeing provideanotherrequested
andwith Charlestonday, alongThey met the nextstatement.

initiallythe defendantRosanova, Again,Rutland prison.at the
equip-theirgatherthe officers topromptingto cooperate,refused

mindhischangedthe defendantAgain,and to leave.preparement
hiswaiver ofa writtento the interview. He executedand consented

detailed,agaveform. He thentapea consent toMiranda andrights
Herobbery. repeatedlyBeachHamptonof theextensive account

family andsafety of hissafetyhis and theconcerns aboutexpressed
andlocationregarding theagreementstoattempted negotiate

prison sentence.prospectiveduration of his
10his Novembertrial, to suppressthe defendant movedPrior to

involuntarystatements, theythat wereclaimingand November 15
hearing,a theAfterrights.in of his Mirandagivenand violation

motion.trial court denied the

first, tocitingclaimconstitutionaladdress the StateWe
226,Ball,v. 124 N.H.analysis.in our Stateonlylaw to aidfederal

(1983). affords347, our State Constitution231, 350 Because471 A.2d
Federal Consti­than theto a criminal defendantgreater protection

of theto the voluntarinessprovein the Staterequiringtution
abyrather thandoubtbeyond a reasonabledefendant’s statements

evidence, separateundertake awe need notof thepreponderance
79,737,735, 645 A.2dBeland,v. 138 N.H.analysis. See Statefederal

(1986).157,(1994); 479 158Connelly,v. U.S.80 Colorado
essentially freeof anproductif it is “thevoluntaryA isstatement

687, 691,Carroll, 645138 N.H.v.unconstrained choice.” Stateand
theof(1994). the82, determining“In voluntarinessA.2d 84

the sur-totality ofconfession, examine thethe trial court must
857, 864,Monroe, 711142 N.H.State v.rounding circumstances.”

(1998).878,A.2d 883
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that, in to our traditional deferentialWe are aware contrast
confessions, a deapplyreview of of the federal courtsvoluntariness

(1985).Fenton,See, 104,474 110-11e.g.,novo review. Miller v. U.S.
however,not, de been madeWe do think that the novo rule has

(S.D.Jenner, 710,States, 716binding on see State v. 451 N.W.2dthe
denied, (1993),1990), not reach acert. 510 U.S. 822 and we would

findingdifferent if were A ofadopted.result here even that rule
voluntariness, comprehensionthe factultimatelybased on finder’s

facts, Duberstein,of 363totalitythe of the Commissioner v. U.S.cf.
278, finder,(1960), position289 relies on the of the fact whounique

aspectsassesses first-hand all of the verbal and nonverbal of
Little, 661,657,v. 138 645 A.2dpresented,evidence State N.H.cf.

(1994).665, transcript667 on the sterile of a doprinted pagesWords
intangible experiencenot or full ofconvey dynamics sensorythe

Hence,trial that influence the facts.may evaluation of id. whileCf.
law,legal questionthe standard to be is a In reapplied of cf.

(1st708, 1998),Cusumano, F.3d 713 underlying162 Cir. the facts the
afinding of statement a ofvoluntary present questionwhether is

fact, Carroll, 691, 84, application138 N.H. at 645 A.2d at and ofthe
law to facts is a mixed reviewedquestion deferentially, Salvecf.

Russell, 225, (1991).Regina College v. 499 U.S. 233 Because of the
trier insuperior positionof fact’s evaluating essentiallythis
fact-driven question, we will not the trial offindingoverturn court’s
voluntariness it is tocontrary weight“unless the manifest of the

Carroll, 691,evidence.” 138 N.H. at 645 atA.2d 84.
arguesThe defendant that toprovidedhe information the officers

in reliance that hisupon promises family protectedhe and would be
from harm and that he awould serve reduced insentence New

record,Hampshire. however, amplyThe trialsupports the court’s
finding that the officers made no to onpromises the defendant either
occasion.

reveals thatTestimony on November 10 the defendant
initiated ofdiscussion threats against family.his life and In
response, theythe officers indicated would inform the proper

15,authorities of his fears. on itSimilarly, November was the
defendant attempted agreementwho to ansolicit with the State.

police consistentlyThe thatresponded they would notify the
Moreover,promiseauthorities but could not specific results. during

interview,the the acknowledgeddefendant that no orthreats
had made to him. nopromises been There are thatallegations either

interview was excessively long or that the defendant was deprived
food,of Carroll,sleep, 695,or medical atattention. 138 N.H. 645Cf.



circumstances, we cannottotality87. of the of thelightA.2d at In
find torefusing by agreeingthe erred in to thatsay that trial court

to “thewillingness bargain,inform of the defendant’sauthorities
his will wasan influence on the defendant thatpolice exerted such

1172,428, 434, A.2d124 N.H. 471Reynolds,overborne.” v.State
(1984).1175

testimony, inonly was the defendant’scontraryThe evidence
threats,protection,he the officers issuedpromisedwhich claimed

The trialwarnings onlyand Miranda after his confession.gave
credibilityis in a than we to assess the ofpositioncourt better

90, 92-93, 238,124 467 A.2dCopeland,witnesses. See v. N.H.State
(1983). trialsuppression,the motion for the courtdenying240 In

credible,not and wethat the was findspecifically found defendant
finding.no reason to itsquestion

that on 10th he wasarguesThe defendant next November
without of hissubjected beingto custodial advisedinterrogation

againstof andrights rightsMiranda in violation his State Federal
I, 15;N.H. art.pt.See CONST. U.S. CONST.self-incrimination.

amend. V.
the mustIn order to Miranda defendant betrigger protections,

Graca, 142to See State v. N.H.subjected interrogation.a custodial
(1998).670, 675, 393, thatparty disputes708 A.2d 396 Neither there

Theinterrogation questionof the defendant on November 10th.was
inus is the defendant was The defendantcustody.before whether

at the atprisonthat because he was an inmate Rutland theargues
interview, for acustody purposestime of the he was in Miranda as

disagree.ofmatter law. We
that for“[cjustodyWe have stated determinations Mirandalong

factual, superiorare and we will theessentially upholdpurposes
to the of thecontrary weightcourt’s unless manifestrulings

omitted).(quotationor of an error of law.” Id. Asevidence the result
confessions, it tonecessarythe voluntariness of we find furtherwith

clarify custodyour standard of review for determinations.
review, findingsthe trial court’s ofpurposes appellateFor of

is,to of thatquestion custody,the itshistorical facts relevant
State, 1238,happened,”of see Kolb v. 930 P.2ddeterminations “what

1996),(Wyo. normally1243 are entitled to the deference we accord
(Conn.Atkinson, 276,v. 670 285findings,its factual see State A.2d

1996). custody requiresultimate determination of anBecause the
facts, merelyof standard to historical it is not aapplication legala

a mixed of law fact. Greatquestion questionfactual but and Cf.
Claremont, 270, 282,v. 135 N.H. 608 A.2dCityLakes Co. ofAircraft

(1992). voluntariness,840, custody a law-dominated848 Unlike is
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anin “the crucial entails evaluationquestion questionmixed which
byof iffacts]:made after determination historical encountered[the
toup‘reasonable the identified circumstances addperson,’a would

Keohane, 99,custody as in Miranda?" v. 516 U.S.Thompsondefined
(1995). of fact is “in an appreciably113 The trier not better

that Id. at 114-15question. (quotationthan we to answerposition”
omitted). Therefore, although we will not overturn the factual
findings contrary weightunless are to manifest of thethey the
evidence, we ultimate of decustodyreview the determination novo.

(Minn.1, 1998); Eldred,Wiernasz,State v.See 584 N.W.2d 3 State v.
(N.D. 1997).283,564 N.W.2d 287

to ourTurning analysis, we address the defendant’s State claim
first, Ball,citing only analysis.federal law as an aid in 124 N.H.our

231, 471at A.2d at 350. Because have establishedwe that the
greaterFederal Constitution affords no thanprotection the State

Miranda,rightswith to theregardConstitution defendant’s under
will anot v.separate analysis.we undertake federal StateCf.

Monroe, 868,142 N.H. at 711 A.2d at 886.
Traditionally, a tocustody entitling defendant Miranda protec­

“requirestions formal arrest or freedom ofrestraint on movement
Graca,degreeof the associated with formal 142 atarrest.” N.H.

675, omitted);708 A.2d at 396 also v.(quotation see United States
(1stVentura, 708, 1996). arrest,85 F.3d 710 Cir. Absent a formal

“the trial court must determine suspect’swhether a freedom of
movement was sufficiently by consideringcurtailed how a reason­

man inable the suspect’s position would have hisunderstood
Graca,situation.” 675,142 N.H. at 708 A.2d at 396 (quotation

omitted).

When a defendant is already incarcerated at the oftime
interrogation, analysisthe traditional iscustody inappropriate
because, nature,by its avery prison restrainssetting the freedom
of movement v. Conley,of its inmates. See United States 779 F.2d

(4th (1986).970, 1985), denied,973 Cir. cert. 830479 U.S. Applying
traditional toanalysis prisonerthe wouldinterrogation lead inexo­

rably to a allper interrogationsse rule that of areprison inmates
Instead,custodial. See id. to aWe decline establish such rule. we

thathold when an is for anindividual incarcerated offense unrelated
subject interrogation,to the of his forcustody Miranda purposes

occurs when act or placesthere is some circumstance that additional
Turner, 981,limitations on v.the Seeprisoner. United States 28 F.3d

(9th (1995).denied,1994),983 Cir. cert. 513 U.S. 1158 There must be
some further on freedom of inprisoner’srestriction the movement
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the itself. Seeinterrogationof or associated withanticipation
(8th 1998);Chamberlain, 499,v. 163 F.3d 502-03 Cir.United States
(7th Cir.),Menzer, 1223, certv. 29 F.3d 1232see also StatesUnited

1487,(1994); v. 13 F.3ddenied, Singletary,U.S. 1002513 Garcia
(11th (1994).denied,Cir.), 9081490 cert. 513 U.S.

incase, relatively10 aplaceIn the November interview tookthis
room,of correctional officers’ lunchprison,uncoercive area the the

a or room. Alexander v. Stateinterrogationnot cellprison ofCf.
(2d 1989).Conn., 277, andExceptCir. for the defendant876 F.2d 283
officers, present.were Thepolice personsthe no otherHamptontwo

and topressurednot to disclose information was freedefendant was
interview, meetingoption uponthe an he exercised firstterminate

accord, the back and agreedthe his he called officersofficers. Of own
interview, largelydefendantensuingto them. In the thespeak with
initiated discussion oftopics’discussed potential'the andcontrolled

fact,In implicateduntil the defendantagreements with the State.
a inhimself, suspect Hamptonnot him thethe officers did consider

did conducttheythe fair inference that notrobbery, creatingBeach
incriminatingof“express elicitingpurposethe interview with the

Id.statements.”

anyquestioning imposednot find that the officers’We do
movement,of andon the defendant’s freedomadditional restraint

thecustody duringinconclude that the defendant was nottherefore
(8th302,Black, F.2dv. 843 304November 10 interview. LevistonCf.

matter,Cir.) (no ondefendant incarcerated unrelatedcustody where
con­interview, free to endvoluntarilyand attended wasinitiated

denied,versation, request),leave cert. 488 U.S.uponand allowed to
(1988). thecourt to rule whetherspecifically865 The trial failed

thein but its denial of the motion oncustody,defendant was based
thetoday,the rule set forthof Underinterrogation.absence

to thecustodynot in Miranda andpurposes,defendant was for
findinguponfound and relied thatextent the trial court otherwise

the result on differentorder,in its it Because we reach sameerred.
however, wasanalysiserror in the trial court’sanygrounds,

1163,637,628,Dellorfano, 128 N.H. 517 A.2dState v.harmless. Cf.
(1986).1169

in for bothsentencingthat himthe defendant contendsFinally,
taking trial court erredtheft unauthorized therobbery byand

(1) of FederalJeopardyunder the Clauses the State andDouble
(2) single larcenytheConstitutions and rule.

The JeopardyWe consider the double claim. Doublejeopardyfirst
punishmentsa from multipleClause criminal defendant“protects
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MacLeod, 427, 429,v. 141 N.H. 685 A.2dfor same offense.” Statethe
omitted).(1996)473, 475 the federal(quotation Under “same

test, which thewe examine whether each statute underelements”
a fact otherrequires “proofwas convicted of which thedefendant

(1932).States, 299, InU.S. 304Blockburgerdoes not.” v. United 284
inquiry of theHampshire, “proofNew our focuses on whether

actualityof as will in acharged requireelements the crimes
Gooden, 674, 679,in v. N.H. 582 A.2ddifference evidence.” State 133

(1990) omitted).607, (quotation analyze question610 We the first
law, Ball,under State federal law as an aid. See 124 N.H.citing only

231, 471at A.2d at 350. Because the asprovidesState Constitution
area,much as the Constitution in this we addressprotection Federal

not aquestion onlythe under State law and need undertake
Haines, 692, 696,federal See State v. 142 N.H.separate analysis.

762, (1998); 435,Halper,709 A.2d 764 United v.States 490 U.S.
(1984).448-51

we the ofAccordingly, statutoryexamine elements the crimes and
factual “Apredicates charged personthe to the commitsdefendant.

theft if he obtains or exercises unauthorized control over the
of another a to himproperty purposewith thereof.” RSAdeprive
(1996).637:3, I statute,to the State chargedPursuant the the

in one with bydefendant indictment “the crime of theftcommitting
that, store],unauthorized attaking in BeachHampton jewelry[the

round,purposelyhe exercised unauthorized control aover loose 1.13
Diamond . . the .purpose depriveCarot . with to the . .owner

thereof.” The second indictment in thelanguage chargedidentical
with exercisingdefendant unauthorized control over “an Oval-

loose, Ceylon2.48 SaphireCarot [sic].”shaped,
is aRobbery person, committingcommitted if “in course ofthe
(b).. . : inpurposely puts[threatenstheft another with or him

(1996).636:1,fear of immediate of force.” Iphysicaluse RSA RSA
(1996)636:1, robberyIII that is a ifprovides felonyfurther class A

statute,the defendant was with a Underdeadly weapon.armed this
charged robbery that,the State the with “in atdefendant armed

store],BeachHampton jewelry committing[the and in the course of
clerk],a of pendanttheft a bracelet and from store he[the

purposely putthreatened store and her in fearpurposely[the clerk]
of the immediate of physical by brandishing handgun.”use force a

words, thefts,In other to the defendant committed the theprove
State had to show that he exercised unauthorized control of the
diamond and the with intent tosapphire depriveat store the the

contrast,ofowner its In to heproperty. prove robbery,committed
the needed to he took controlState show unauthorized of the clerk’s



athreatening withpendant purposelybracelet and while her
thatthe as we concludecomparing charged,crimeshandgun. Upon

from evidencerequired provethe evidence to theft differed the
robbery.required proveto

thatLikewise, argumentfind in thewe no merit defendant’s
a chargedis time defendant isimplicated everydouble jeopardy

ofa offensetheft and While theft is lesser-includedrobbery.with
Goodrum, 77, 77, 1067,v. N.H. 455 A.2d 1068robbery, 123see State

if(1983) curiam), onlyin jeopardya is double(per placeddefendant
derivingoffenses from the same criminalhe is with bothcharged

(Va.Com.,act, 314,id. also Motors v. 417 S.E.2d 315ClaytonSeecf.
1992). A “act” consists of sum discretecriminal the ofApp.Ct.

generallyan W.togetheractions that constitute offense. See
3.2, atSCOTT, §LAWLAFAVE A. SUBSTANTIVE CRIMINAL&

(1986).272-73

Here, of clerk and theft from the storerobberythe the
andinvolvingacts propertytwo distinct differentconstituted
91,State,Wethington v. 655 N.E.2dseparated space.in time and Cf.

(Ind. 1995) (if occasionsame taken on sameApp. property97 Ct.
for bothrobbery charge,underlies and theft convictionscharge

event,That both acts from the samejeopardy).violate double arise
of to stealnamely entrydefendant’s the store with the intentthe

purposes jeopardy.not them for the of doublejewelry, mergedoes
(distinguishing284 at 302 between continuousBlockburger, U.S.Cf.

act). theof therefore findconsistingoffense and offense isolated We
support separateto two convictions withoutevidence sufficient

Gooden, 679, A.2d atviolating 133 N.H. at 582jeopardy.double Cf.
(N.C. 1994).Barton,607; 306,v. 441 S.E.2d 309State

larcenythat rulesingleWe turn to the defendant’s contention the
to the consecutiverequired separate,the trial court consolidate

Assuming,robbery singletheft into a sentence.sentences for and
larcenyNew follows thedeciding, Hampshire singlewithout that

rule, in thesentencingthat trial court did not errwe hold the
to sentences.separatedefendant

rule, takingunlawful on one occasionsingle larcenyUnder the the
owners, in ofpossessiondifferent but theproperty belongingof to

v. 992victim, larceny. Champion,one Seeone constitutes Mansfield
(10th 1993). not1098, ownership doesF.2d 1102 Cir. Because

afromlarceny, takingwhere there is onecharacterize the crime of
owners, “thereto differentsingle belongingvictim of several items

ofto the actallowing split up single. . . for the stategroundis no
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for v.subjects prosecutions.”the accused into different Reader
1975).(Del.State, 745,349 A.2d 747 is more than oneWhere there

victims, facts,fromtaking supported bydifferent each its own set of
not thesingle larceny apply, takingsthe rule does even if occur on

(Ga.State, 649,the same occasion. See Jackson v. 432 651S.E.2d Ct.
1993).App.

Here, the defendant committed theft when he removed or ordered
the sapphireremoved diamond and from store Hedisplaythe cases.

robberythen committed when he the clerk with a gunthreatened
and demanded her and andpendant. robberybracelet The theft are

acts ofseparate taking distinct from and supportedeach other each
by 1310, 1323its own set of facts. States 522Diggs,United v. F.2dCf.
(D.C. 1975) (allowing separate robberyconvictions of armed where

employeedefendant took wallet of at gun-point takingbefore store
words,Inmoney). factuallyother it is for topossible the defendant

ofguilty robbingbe without being guiltythe clerk also of commit­
Williams,ofting People 293,theft the store. See v. 296 N.W.2d 295

(Mich. 1980) (Danhof, C.J.,App.Ct. dissenting).

The defendant’s on misplaced.reliance is InMansfield
Mansfield, the reviewing multiplecourt reversed the count convic­
tion of a defendant who a his moneyrobbed store clerk of as well as
money belonging to the See Mansfield,store. 992 F.2d at 1102. There

act,onlywas one criminal that of taking fromproperty the clerk’s
(Okla.State,possession. Rogers 952,See v. 890 P.2d 973 Crim. App.

1995) (distinguishing Mansfield). larcenyThe rulesingle properly
inapplied injusticeto theprevent of multiple convictionsMansfield

of victim,a defendant who a singlerobbed coincidentally carrying
goods tobelonging others as well as goods of his own. Common­Cf.

Lockhart, 883, (Fa. 1972).wealth v. 296 A.2d 885 Ct.Super. It does
not hereapply where the defendant’s “doconvictions not rest on
proof wrongful Williams,of one act that is persons.”as to different

C.J.,at (Danhof,296 296N.W.2d dissenting).
evidentiaryThe byissues raised the indefendant the ofnotice

notappeal were briefed and are therefore deemed waived. Stewart
Cunningham, Warden, 68, 71, (1988).v. 96,131 N.H. 550 A.2d 98

Affirmed.

All concurred.


