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solicitor, Concord, defendant,Paul F ofCavanaugh, city for the
filed no brief.

Hollis, P.L.L.C.,&Sulloway of Concord S. and(Jeffrey Cohen
brief,Timothy A. Gudas on the Mr. orally),and Gudas for the

intervenor, CountryConcord Club.

BRODERICK, MaryJ. The Thomas andplaintiffs, Hannigan and
Matthews, (Smukler,Russell an order of theappeal Superior Court

J.) the ofaffirming Planningdecisions the Concord (planningBoard
board) (ZBA)ofZoning Adjustmentand Board inter-allowing the
venor, (club),Concord Club to aCountry golfconstruct course

inwaymaintenance and accessbuilding residential districts abut-
ting the plaintiffs’ properties. appeal,On the thatplaintiffs argue

(1)the trial court erred that aby: ruling maintenanceproposed
(2)use;abuilding permittedwas accessory affirming the of agrant

(3)special to anexception way; rulingconstruct access that there
was adequate for thefrontage building driveway;maintenance and

(4) Brook,and affirming the planning findingboard’s that Bowen a
watercourse,protected did not over proposedflow the site. We

affirm.
8,000proposesThe club to build an footsquare maintenance

itsbuilding golffor course the plaintiffs’ properties.behind Its
proposed location is on the side ofopposite approximatelya knoll
280 feet from the nearest house. The club also seeks to abuild

wide,driveway, approximately twenty feet in a wooded area between
plaintiffs’the forproperties access theto The maintenancebuilding.

(RD)building district,will be in countrylocated the residential
which permits country golfclubs and courses a right.as matter of
While of driveway district,some the will inbe the RD it will be

(RC)principally located in district,the residential suburban where
golf permittedcourses are solely by special exception.

1996,In March ZBA grantedthe the applicationclub’s for a
special exception to construct drivewaythe in the RC district and

deniedsubsequently plaintiffs’the motion for rehearing. earlya In
April, the planning conditionally approvedboard the planclub’s site
for the maintenance andbuilding driveway. planningThe board later
granted approval. appeal,full On superiorthe court affirmed the

decision,ZBA’s reasoning that club presentedthe had sufficient
satisfyevidence to the criteria for speciala Withexception. respect

planning decision,to the board’s the court concluded that the
proposed buildingmaintenance accessoryconstituted a permitted
use to a golf upheldcourse and the board’s determinations on
frontage compliance and the location of Bowen Brook. courtThe
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reconsideration,for and this appealmotionplaintiffs’denied the
followed.

the courtsuperiorfor our review is whetherquestionThe
ZBAof board andcorrectly planningthe decisions theupheld

obligated tosuperiorThe court wasproposal.the club’sapproving
boards as lawful andfindings primathe of bothtreat factual facie

not set aside their decisions absent unreason-reasonable and could
v.of law. Deer Assocs. TownLeapor an identified errorableness of

(1992)555, 557, 837,Windham, (planning618 A.2d 838136 N.H.
626,Hudson, 135, 137,board); 140 N.H. 663 A.2dv. TownDube of

(1996).(1995) 677:6, :15,(ZBA); upholdWe theRSA V will628 see
orbyit is the evidenceunsupporteddecision unlesscourt’ssuperior

777,Danville, 775,v. 142 N.H.is erroneous. Cormier Townlegally of
(1998).401,A.2d 403710

I

the courtsuperiorfirst thatplaintiffs’ argumentaddress theWe
that theaffirming planning proposedin the board’s decisionerred

permitted accessory golfis a use to a coursebuildingmaintenance
(ordinance). plaintiffsTheZoningthe Ordinanceunder Concord

the languageis to andruling contrarythat the court’scontend
structure of the ordinance.

and the determina­interpretation zoningof a ordinanceThe
is an use are ofparticular accessory questionsa usetion of whether

v. NewCitycourt to decide. See Concord Testamentlaw for this of
(1978) (ordi­377,Church, 56, 58,N.H. A.2d 379118 382Baptist

619, 621, 349,nance); A.2d 351v. 115 N.H. 348Pellegrino,Gratton
(1975) use). “No(accessory provides,The ordinance at issue

land . subdividedbe or used and no . . used orbuilding shall erected
Ordinance, All other uses ofZoningin with thisexcept conformance

. .”hereby prohibited. . .buildings expresslyor . . areland
zoning (1994).Concord, N.H., art. 28-1-1 ThisOrdinance

is,that“permissive,”it that the ordinance ismakes clearlanguage
are asthey expressly permittedit uses of land unless“prohibit[s]

permittedbe to a use.”accessoryor can found toprimary uses be
42,24, 27,129 523 A.2d 43-44Alfond,v. N.H.Town Windhamof

(1986).
country golfclubs and coursespermitsordinance expresslyThe

district, includes the site of therightas a matter in the RD whichof
notbuilding. The ordinance doesclub’s maintenanceproposed

Itgolf building.a course maintenancespecifically permit prohibitor
however, “Accessoryfor andoes, the definitionprovide following
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with,orUse Structure”: “A use or on the lot ofstructure same and
to,a nature incidental and subordinate the use or struc-principal

N.H., (1994).CONCORD,ture.” ZONING ORDINANCE art. In28-2-1
concluding that proposed qualifiesthe maintenance asbuilding an

use,”“accessory superiorthe court determined that the club’s
proposed maintenance building was “incidental and subordinate” to

operation golf that,the of Thethe course. court also found as a
ofresult the consolidation of properties,the club’s the maintenance

building was to onbe built the same lot as the course.golf We
thatconclude the court’s ruling supported bywas the record and

not legallywas erroneous.
phraseThe requires“incidental and subordinate” that the acces-

use be minor in relationsory permittedto the and that ituse bear
a reasonable torelationship primarythe use. v.Becker Town of

(1977).Falls, 437, 440,Hampton 653,117 N.H. 374 A.2d 655 The
proposed buildingmaintenance will for storagebe used the of lawn
mowers, fertilizers, employedand other tools and insupplies the
operation and of theupkeep golf onlycourse. It will aoccupy small
portion of propertythe club’s is designedand to serve the golf

Moreover,course. plaintiffsthe acknowledge that the maintenance
building “golfwill house course maintenance equipment” and
fertilizers and supplies golfother “used in course maintenance.” It

therefore,is apparent, that buildingthe maintenance bears a
reasonable torelationship the course.golf

plaintiffsThe argue that the ordinance permits only specificthe
accessory inuses listed its “Table of argument,Uses.” Their
however, misapplies the accessorydoctrine of anduses miscasts the
ordinance. of“The rule isaccessory use a to theresponse impossi-

ofbility providing zoningexpressly by ordinance for every possible
use.” Durrett, 32,lawful Town Salem 29,v. 125 9,N.H. 480 A.2dof

(1984).10 theAccordingly, rule of accessory uses recognizes that
mayowners land inemploy ways an ordinance not expresslydoes

permit. 59,Treisman v. Town Bedford, 54,132 786,N.H. 563 A.2dof
(1989).789 An accessory is,use definition,of property by “one that

is not expressly permitted by the ordinance itself.” Town of
Windham, 28,129 N.H. at 523 A.2d at 45. The ofdoctrine accessory

applies ordinances,uses to all zoning even those structured as
27-29,permissive. Id. at 523 A.2d at 43-45.

plaintiffs’The argument also overlooks the definition of “acces-
use” insory If,the assert,ordinance. as the plaintiffs onlythe

permitted accessory listed,uses are those specifically then the
generalordinance’s definition of accessory use would be rendered

Co.,superfluous. Inc.,See v. P. T. L. 448,State & Const. 389 A.2d 451
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(N.J. 1978) accessoryof useintroductory definition(holding that
accessoryif list of uses weresurplusage”bewould rendered “mere

Serv., 125exclusive); DisposalBayMerrill v. Greatdeemed see also
(1984)540, 543, 1101, not(legislature presumedN.H. 484 A.2d 1103

words). Thus, agree withto redundant wesuperfluoushave used or
toonly provideof “was intendedthe club that the table uses

thefor of administration ofexamples accessoryof valid uses ease
Inc.,Co.,T. at “OtherwiseP. L. Const. 389 A.2d 451.ordinance.” &

useuses, incident to the mainunquestionablyof otherany number
convenience, automatically beas of or woulda matter custom

Further, that theId. a of the ordinance revealsreviewdisqualified.”
is limited to thoseaccessory essentiallyof useslisting specific

use, assuch a childpermitted primaryin kind from thedifferent
aheliportin a or a associated withresidenceagency privatecare

413, 414,Concord, 111Hancock v. N.H.nursingor home.hospital Cf.
(real(1971) to791, accessorynot useA.2d 792 estate business285

home).itprivate residence because involves work outside the
proposedin that theAlthough arguethe their briefplaintiffs

to meet the common law test for anbuildingmaintenance fails
use, testaccessory in their notice of that thisthey appealconcede

Therefore, we not addresspresentdoes not in the case. needapply
argumentthis further.

of mainte­Finally, proposedthe characterization theplaintiffs’
itsas a commercial or industrial overlooksbuilding operationnance

or an automobilegasoline fillingfunction. a stationintended Unlike
will not offer com­dealership, proposed buildingthe maintenance

Rather, solelythe it will be usedgeneral public.mercial services to
tools, supplies employedand other instorage equipment,for the of

of course. Narbonne v. Townoperation upkeep golfthe and the Cf.
(1987) (commercial388,70, 73-74, A.2dN.H. 534 390Rye, 130of

district,in beif to be allowed residential shouldenterprise, intended
ordinance).for inspecifically provided

superior ruling permittingwe affirm the court’sAccordingly,
accessoryas an use under thebuildingmaintenanceproposedthe

ordinance.

II

superior affirmingcourt erred innext consider whether theWe
club tospecial exceptionto a to thegrantthe ZBA’s decision

the to. allowdriveway plaintiffs’ propertiesconstruct a between
building.to maintenanceaccess the

matter, it notargues requiredAs a the club that waspreliminary
driveway.exception plaintiffsto a for the Theapply specialfor
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for review.preserved appellatethat this was notargumentassert
specialan for avoluntarily applicationThe club filedagree.We

ZBA, the of the codechallenge positionwith the did notexception
notexception,a and diddepartment requiring specialenforcement

planning concerningthe of ZBA or the boardappeal decisions the
argumentthis is deemed waived.special exception. Accordingly,the

(1985)56, 62, 594,v. 126 N.H. 489 A.2d 599Charpentier,StateCf.
(waiver may implied parties).be from conduct of

plaintiffs argue presentThe that the club failed to sufficient
a The ordinancespecial exception.evidence to meet the criteria for

(1)the criteria be satisfied: the site is anfollowingmandates that
(2)structure;location for the use or the use will beappropriate

(3)uses; will not acompatible neighboringwith land the use create
(4)hazard; pedestriannuisance or the use will not be detrimental to

(5)in neighborhood; adequateand vehicular traffic movement the
provided proper operationand facilities will be to ensure theproper

(6)use; zoningof the and the use is with the intent of thecompatible
CONCORD, N.H.,ordinance. ZONING ORDINANCE art. 28-16-1

(1996).(1994); 674:33,see RSA IV We conclude that the club
sufficient evidence to each of these conditions.presented satisfy

First, the club asserted that the site was an one for aappropriate
driveway relatively topography providedbecause its flat suitable

instopping places good sightingand distances both directions.
Second, drivewaythe club noted that the use of the land for a would

with Itcompatible neighboring emphasizedbe uses. also that the
has forgolf sixty-five years,course existed over and that the entire

area was with adeveloped golf neighbor.the course as The club also
claimed proposed drivewaythat the would to offappear “head into

woods,”the and would therefore be in harmony with other drive-
Moreover,in area.ways the no orsigns lights planned partwere as

of its construction.
As to the third and fourth therequirements, positionclub took the

that drivewaythe would not create a nuisance or hazard and would
not existingbe detrimental to vehicular or pedestrian traffic. The

that,club emphasized as a result of the site’s topography, the
would not adriveway present danger to traffic on intersectingthe

main road. It also noted that driveway anythe would not create
additional traffic on the main alreadyroad because the same traffic
passes by it en to present building.route the maintenance Although

drivewaythe would create new traffic between the plaintiffs’
properties, limited,the club quiteasserted that this would be and
that the inequipment employed operationthe and ofupkeep golfthe

Further,course would never driveway.use the the club thatnoted
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minimal,in and that construction of thetraffic the area ispedestrian
safety by away obstruc-driveway might clearingserve to increase

tions.
fifth the club that it wouldConcerning requirement, agreedthe

driveway. Finally,all to thesatisfy municipal pertainingmandates
driveway compatibleclub that the would beargued proposedthe

of ordinance. It asserted that thezoningwith the intent the
course, ina the club’s whichdriveway provide golfwould benefit to

into all of the theprovide propertiesturn would a benefit
Moreover, drivewayclub claimed that the wouldneighborhood. the

to maintenancea “safe” and “aesthetic” access route theprovide
adjacentminimal onbuilding, impact properties.and thus have

that the club to suffi­plaintiffs produceThe contend failed
a because no witnessessupport special exceptioncient evidence to

called, solely testimonyand the club relied the of itswere on
Portsmouth, 944,v. 119 N.H.attorney. Relying Cityon Hanrahan of

948, 1336, (1979), they thatargue409 A.2d 1339 unsubstantiated
insufficient as a matter of law to establishbyassertions counsel are

onexception. plaintiffs’entitlement to a The reliancespecial
Hanrahan,Hanrahan, however, In that themisplaced.is we held

granted an for aimproperly applicationhistoric district commission
supported by nothingit was more thanpermitdemolition because

counsel’s unsubstantiated assertions that did not even address the
criteria, example,criteria. See id. One of the for wasapplicable

buildinghistorical or architectural value of the or struc­“[t]he
ture^) 946, A.2d atsetting.” applicant’sand its Id. at 409 1338. The

however, “touched the conditionattorney, merely upon building’s
in norbuilding questionand offered his view that neither the the

948,it historic Id. atbuildings surrounding ‘any greathad value.’”
conclusory provide any409 A.2d at statement did not1339. His

andbyinformation which the commission could assess the historical
involved,buildingarchitectural value of the and therefore we

did not have sufficient informationconcluded that the commission
Here, contrast,bywhich to its See id. the club’supon findings.base

disagreeon each criterion. Weattorney specificoffered evidence
that or witnesses with first handplaintiffs “expertswith the

called to address issues asknowledge have[should been] such
uses, orwould with landcompatible neighboringwhether the use be

nuisance or hazard.” The determinationanywhether there would be
onecompetence. example,of was within the board’s Forthese issues

that drive­proposed twenty-footmember of the ZBA reasoned the
onlyland it wasway neighboringwas with uses becausecompatible
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usuallywhich is fifteendriveway,”“a wider than a residentiallittle
42, 55, 456,Grimm, A.2d 465138 N.H. 635wide. Petitionfeet Cf. of

(medical(1993) to determineexpert testimonyboard did not need
care).ofprofessionalconduct fell below standardwhether doctor’s

thatby plaintiffs’ argumentalso the theunpersuadedWe are
adenyingvalues is a criterion forneighboring propertyeffect on

zoningUnlike the ordinancespecial exception under the ordinance.
in I Owners’ Association v. TownBarrington East Cluster Unit of

627, 630, 1266, (1981),121 N.H. 433 A.2d 1267-68 theBarrington,
onZoning identify neighboringConcord Ordinance does not effect

Thus,a ZBA did notvalues as factor to be considered. theproperty
in it. Assoc. v.refusingerr to consider See New London Land Use

Board, 510, 517-18, 1385,130 N.H. A.2dZoningNew London 543
(1988) (ZBA “may varynot . . . of the as setany requirements1388

ordinance”). Moreover,zoning plaintiffs’forth within the the evi­
proposed buildingdence that the would affect values is notproperty

ofbuilding part special exceptionrelevant because the was not the
process.

the court that allAccordingly, superior properly concluded re-
quirements specialfor a the ordinance hadexception under been
satisfied.

Ill

We turn next to plaintiffs’ argument superiorthe that the court
erred in thatruling there was foradequate frontage proposedthe

building driveway.maintenance and
requiresThe ordinance lots to have a minimum frontage of 100

in anfeet RC district and 200 in an RDfeet district. While most of
district,drivewaythe will be located in the RC the remainder of the

driveway and the maintenance will in RDbuilding lie the district.
drivewayBecause the for buildingis access to a to be inconstructed

district,the RD 200 frontage required.feet of is
ordinance,toAccording frontagethe is determined “a contin-by

uous line between side along edgelot lines measured the of highway
CONCORD, N.H.,or street right-of-way.” ZONING ORDINANCE art.

(1994).28-2-1 undisputedIt is that the club’s property over which
the driveway only frontagewill be constructed has 100 feet of at its
point ZBA, however,of mainintersection with the road. The
required parcel,that the nine-acre the site of main-proposed the

building driveway,tenance and be consolidated with the club’s
course,golf123-acre so that the club’s wouldproperty have

frontagecontinuous of well over 200 on mainfeet the road. The
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court, site,the ruled that the club satisfiedwhich viewedsuperior
of the ordinance.requirements zoningthe dimensional

ignoredthat the court the ordi-plaintiffs argue superiorThe
by consideringof the club’s consolidatedfrontagenance’s definition

stripthe of land where theproperty. disagree. AlthoughWe
wide,100 feet the club has well overdriveway onlyis to be located is

nothe main road. There isfrontage along200 feet of continuous
that be located at thepointcondition in the ordinance the access

Belluscio v. Townfrontage.of the claimed Seepoint of
(“access”(1994)55, 56, 211,Westmoreland, A.2d 212139 N.H. 648

“frontage”).withsynonymousnot
(1996)Moreover, that 674:41disagree plaintiffswe with the RSA

buildingstatute that “nocompels providesa different result. The
building permitlot. . . nor shall a be issuedanyshall be erected on

. . access to the lot” meets certaingiving. unless the street
674:41, givingI. The statute defines “the streetrequirements. RSA

lot and whichway abutting uponaccess to the lot” as “a street or the
674:41, III. statute isfrontage.” inappositethe lot has RSA The

adequateto the lot from anpurposebecause its is to ensure access
that main roadroadway. abuttingThe do not contend theplaintiffs

any statutory requirements.to meet of thepropertythe club’s fails
Further, onplaintiffswith the that the court’s focusdisagreewe

front-property policyclub’s consolidated overlooks the behindthe
usually justified “on theage requirements. requirementsSuch are

determining sipe preventthat are a method of lot totheybasis
Brentwood, 497, 502,117Metzger v. Town N.H.overcrowding.” of

(1977).954, reflect a need for safe accessThey may374 A.2d 957 also
trucks, cars, and other vehicles. See id. Theby police emergencyfire

that the 132-acre coursesuggest neighboring golfdo notplaintiffs
Moreover, drivewaythe does not need toovercrowding.amounts to

id.emergency200 to accommodate vehicles. Seebe feet wide
(200-foot does not have substantial relation-frontage requirement

by emergency significantlyto safe access vehicles becauseship
fact,In depart-would serve that the firestrip purpose).narrower

driveway plan.the when it reviewed the club’s siteapprovedment

court that theAccordingly, superior properlythe determined
with, of theplan complied frontage requirementsclub’s site the

zoning ordinance.

IV

that theFinally, plaintiffs’ argument superiorwe address the
thatplanning findingcourt erred in the board’s Bowenaffirming
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Brook, watercourse,a did not flow over the siteprotected proposed
building.for the maintenance

The ordinance establishes a Streambank and Shoreline District
superimposed general zoningthat is on the ordinance’s districts.

to whichBowen Brook is one of the watercourses the Streambank
toapplies. Although plaintiffs arguedand Shoreline District the the

planning propertyboard that the club’s included Bowen Brook and
District,therefore fell within the Streambank and Shoreline the

record,board ofdisagreed. Based on our review the we conclude
that its supported bydetermination was the evidence.

A representative city’s departmentof the toplanning reported
the board that his staff had examined the issue and concluded that
a brook on the club’s was not Brook.property planningBowen The
department submitted for the board’s review historical and current

Concord,ofmaps all of which depicted beingBowen Brook as south
of property.the club’s In ofsupport position, plaintiffstheir the

the list ofpresented abutters a 1990accompanying study by the
Commission,Concord Conservation which listed the former owner

of the parcel at issue as an toabutter Bowen Brook. The study
generally described Bowen Brook as “in aoriginating forested area
south of Countrythe Concord Club” and did not state which
portions of listed property addition,abutted Bowen Brook. In the

mapstwo in studycited the are with mapsconsistent the consulted
by Moreover,the planning department staff. departmentthe repre-
sentative toreported the board that staff did not agreehis with the
study’s apparent that inassumption parcelthe question abutted
Bowen Brook. While the plaintiffs presented a on thepamphlet

Concord,ofhistory East it generally described Bowen Brook as
“flow[ing] southwesterly swampfrom or . . .spring near Concord
Country Finally,Club.” superiorthe court viewed the proposed site

makingbefore its determination. See Husnander v. Town of
Barnstead, 476, 478-79, (1995)477,139 N.H. 660 A.2d 478 (“findings
of trial discretion,the court are within its particularlysound when

taken”).a view has been

Accordingly, we affirm the superior rulingcourt’s that the
club’s didproperty not include Bowen Brook.

We have the plaintiffs’reviewed remaining arguments and find
merit,them to withoutbe nowarranting Vogelfurther discussion. v.

321, 322, 595, (1993).137Vogel, N.H. 627 A.2d 596

Affirmed.

All concurred.


