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(Mark Zuckerman,S.attorney generalT.Philip McLaughlin,
theorally),and foron the briefattorney general,senior assistant

State.

defender, Orford, by brief andassistant ofGary Apfel, appellate
the defendant.orally, for

(Smukler, J.),HORTON, in SuperiorAfter a trial the CourtjuryJ.
defendant, Porter, of see RSAkidnapping,was convictedGarythe

assault,(1996), see RSA633:1, I and felonious sexualaggravated
1(a) (1996).632-A:2, to extendedThe court sentenced the defendant

See RSAprioron his convictions.terms of incarceration based
1998).1(c) (1996) (amended convic-651:6, We affirm the defendant’s

resentencing.his sentences and remand fortions but vacate
followingthesupportat trial wouldpresentedThe evidence

in Septemberand victim metfindings.factual The defendant the
in1995, the defendant’sbegan living togetherand soon thereafter

deteriorated, thegradually coupleAlthough relationshiphome. the
1995,27, victim met theto November thetogether.continued live On

Laconia, consumed alcoholtheyat a social club in wheredefendant
subsequentlyThe defendant tookrelationship.and discussed their

friend,left a ride to agivethe victim to his home. The defendant to
returnedand the victim consumed additional alcohol. The defendant

victim,mood, her intoangry physically draggedin an assaulted the
bedroom, victimforciblyhis and her. The defendant held theraped

in to commitattempted, unsuccessfully,his bedroom andcaptive
becameescaped incapaci-suicide. The victim after the defendant

tated.
charged aggravatedwas arrested and withThe defendant later

assault, 632-A:2,1(a), seekidnapping,felonious sexual see RSA RSA
(1996);633:1, I, escape,and see RSA 629:1 RSA 642:6attempted

(1996). trial,fifteen-day representedAfter a at which the defendant
himself, jury attemptedthe convicted the defendant on all but the

RSAescape charge, imposedand the court extended sentences. See
1(c).651:6, appealThis followed.

(1)that trial court erred in:appeal, arguesOn the defendant the
(2)character; declining to reviewexcluding evidence of the victim’s

camera, (3)evaluation; aimposingin the victim’s substance abuse



alleged prior allega-for admission of falserequirementnotice the
(4)assault; him aopportunitytions of an to recalldenyingsexual

(5) (6)witness; the toconsolidating charges; permittingthe State
convictions;him factsconcerning underlying priorcross-examine

(8)(7) indictments; andfailing kidnappingto dismiss alternative
of incarceration. defendant alsoimposing extended terms The

that violated his to dueargues prosecutor right process duringthe
inby the manner whichclosing arguments repeatedly disparaging

he conducted his defense.
turn that the trial courtargumentWe first to the defendant’s

erred in of the victim’s character. We will notexcluding evidence
admissibilitydisturb a on the of evidence absent an abuse ofruling

Patten, 627, 629, 921,discretion. v. 137 N.H. 631 A.2d 922State
(1993).

The defendant that the victim fabricated thealleged charges
alcoholism,himagainst alleged instability,due to her mental

and In a motion in liminejealousy, possessiveness. response to filed
State,by the the defendant that he wouldargued prove through

mentallyextrinsic evidence that the victim was a unstable alcoholic.
The that of victim’sargueddefendant also extrinsic evidence the

of a shouldalleged prior rape against boyfriendaccusation former
404(a)(2).be admitted Rule of TheHampshireunder New Evidence

court ruled that the defendant could not admit evidence of the
alcoholism, intoxicated,drivingvictim’s conviction of while or her

in aparticipation “multiple program”offender because the defen-
allegeddant failed to demonstrate a nexus between the victim’s

alcoholism truth-instability ability testifyand mental and her to
404(a)(2),fully. See N.H. R. Ev. 608. The court further ruled that the

alleged priordefendant could cross-examine the victim about the
accusation, in-rape but could not introduce evidence of specific

stances of conduct for impeachment purposes.

The defendant that the trial court in failingcontends erred
to admit extrinsic evidence of the victim’s character under Rule
404(a)(2). 404(a)(2)Even that Rule to evidence ofassuming applies

608,a R.credibility, agreevictim’s but see N.H. EV. we that the
defendant failed to demonstrate a nexus between the victim’s

instability abilitytraits of mental and alcoholism and her toalleged
wastestify truthfully concerning charges.the Because the evidence

thus not it from“pertinent,” properlyshown to be was excluded
404(a)(2).byevidence the trial court. N.H. R. Ev.See

to victim’s accusation ofrespect alleged priorWith the
sexual a such evidenceagainst boyfriend, assumingassault former
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of a victim’sinstancesspecificthat ofproofwe notepertinent,was
404(a)(2) the victim’sonly whenunder Ruleconduct is admissible

charge,of ais an essential elementor trait of charactercharacter
Newell, 141 N.H.405(b); v.Ev. Stateclaim, or N.H. R.defense. See

(1996); Graf,v. 143 N.H.201-02, 1142, 1144-45 State199, A.2d679
(1999). was not1270, victim’s character294, 297, A.2d 1275 The726

case,in thisoffense or defenseof a substantivean essential element
characterof the victim’sof instancesproof specificand therefore

405(b).N.H. R. Ev.not admissible. Seewas
torefusingerred inthat the trial courtarguesdefendant nextThe

substance abuseof the victim’san in camera reviewconduct
to hishelpfulmaterialto determine if it containedevaluation

evaluation, to obtainsoughtthe defendantFrom thedefense.
that victim’s “claims werehis assertion theevidence to substantiate

mind, chronicbyfurther weakenedwork of a diseasedproductthe
that thearguesdefendant alsoappeal,abuse.” On thealcohol
a formeraccusingthat victim had admittedevaluation showed the

of sexual assault.boyfriend

in of confidentialA defendant is entitled to an camera review
if establishes a reasonableor records the defendantprivileged

that contain information relevant andprobability the records
101, 105, 612 A.2dGagne,to his defense. v. 136 N.H.material State

(1992).899, meaningfully“The defendant must articulate how901
the information is relevant and material to his defense.”sought

(1997).Graham, 357, 363, 322,v. 142 N.H. 702 A.2d 325 AState
present theorydefendant “must a of relevance andplausible

defendant, however,materiality justifysufficient to review.” Id. The
363,Id. at A.2dprove theoryneed not that the is true. 702 at 326.

concern,minimum,“At present specifica a defendant must some
that, inconjecture, probability,based on more than bare reasonable

explained by sought.” (quotationwill be the information Id. omit­
ted).

trial, arguedPrior to in several motions thatthe defendant
(1)might indicatingthe evaluation contain information that the

(2)alcoholic,mentallyvictim a and a recommendationwas unstable
and Hispsychological counseling.that she obtain substance abuse

alleged personalassertions were based on his observation of the
of articulatedonly specific theory materiality byevaluation. The the

defendant, however, on nightwas that the victim’s intoxication the
to incontrary anyof the sexual assault was recommendations the

recovery, poorlyevaluation for her and that such conduct reflected
on trial court refused to conduct an in cameracredibility.her The
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failed to demonstrate a reasonablereview because the defendant
andthat records contained evidence relevantprobability soughtthe

victim’s insta-allegedmaterial to his defense. Since the emotional
alcoholism, follow' recommendationsbility, and failure to treatment

trial,at we agreehad no on her character for truthfulnessbearing
with the trial court’s conclusion.

that should havearguesThe defendant further the evaluation
anallegedlyin camera because it revealed admissionbeen reviewed

a of sexualby boyfriendthe victim that she had accused former
thatargued allegedassault. The defendant to the trial court “the

inrapein this incident of assaultpast allegedvictim the has used
defendant, however,prior relationship.”the termination of The[a]

trial that this of sexualargue prior allegationdid not to the court
in the substance abuse evaluation. Theassault was mentioned

to the trial court that he found out about thisrepresenteddefendant
fromthrough “investigations,”accusation and notalleged prior

Furthermore, in ofthe evaluation. the contexthaving observed
evaluation, did notin camera review of the the defendantseeking

in fact to histhat the was false and materialargue prior accusation
therefore,defendant, to the trialdefense. The did not demonstrate

that an in camera review of the victim’s substance abusecourt
96, 98-99,v. N.H.Taylor,evaluation was warranted. See State 189

(1994).375,649 A.2d 376

arguethat the defendant did to thetranscriptThe indicates
alleged priortrial that the victim’s accusations of sexualcourt

inassault a minister and friend of her father were containedagainst
defendant, however, toThe failedthe substance abuse evaluation.

to hisargue alleged priorthat these accusations were material
defense, in in camerae.g., by asserting seekingthe context of

that were in fact false and ofprior probativereview the accusations
againstof him.allegationsthe untruthfulness the

inNext, that the trial court erredarguesthe defendant
cross-examining regardinghim from the victim herprecluding

a minister andagainstaccusations of sexual assaultalleged prior
theportion transcriptA review of the of thefriend of her father.

issue, see SUP.preservationcites to demonstrate of thedefendant
16(3)(b), notus to conclude that the defendant didCT. R. leads

but rather to it.object ruling, acquiescedto the trial court’s
object to we will notruling,the defendant did not theBecause

445, 447,McAdams,v. 134 N.H. 594appeal.review it on See State
(1991).1273, from thedepart generalA.2d 1273 We see no reason to

pronot relaxed for a sepreservationthat the rules of areprinciple
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Brodowski, 197, 200, 925,defendant. See State v. 135 N.H. 600 A.2d
(1991).926

The defendant that the trial court him a fairarguesnext denied
assault,by consolidatingtrial the sexual andkidnapping, escape

charges. argues important testifyHe that because it was that he
concerning escape charge charges,the but not the other the trial
court’s Aconsolidation was erroneous. decision to consolidate
charges will not be reversed an ofabsent abuse discretion. See State

(1991).97, 101, 502,Bergmann,v. 135 N.H. 599 A.2d 505 The
defendant must make a convincing showing importantthat he had

to in totestimony provide relation one count and a need tostrong
Summers, 429, 433,remain silent on the v. 142others. State N.H.

(1997).819,702 A.2d 822 The defendant must present sufficient
information “to satisfy the court that the claim of prejudice[trial] is
genuine and to enable it intelligently weighto the considerations of
economy expedition judicialand in administration against the
defendant’s in havinginterest a free choice with torespect testify-

434,ing.” omitted).Id. at 702 (quotationA.2d at 822

The defendant’s argument fails presentedbecause he no
information demonstrating a strong need to refrain from testifying
on the kidnapping Indeed,and sexual assault charges. he did not

strongeven claim a need to remain silent on charges.those We
todecline consider the defendant’s briefed argument relating to this

prong because it was first articulated on id.appeal. See Accordingly,
the defendant has not shown an abuse of discretion.

The defendant also argues that the trial incourt erred permitting
prosecutorthe to inquire into factsunderlying priorof criminal

convictions that had been admitted for impeachment purposes. The
permittedcourt prosecutorthe to introduce ofevidence the defen-
priordant’s inconvictions larceny,Massachusetts for breaking and

entering, and unauthorized use of an automobile. larcenyAs to the
conviction, the State elicited fromtestimony the defendant that he
had stolen stereo equipment and a video tape recorder with a value
of more than from Sharon Fineberg. The$250 State also adduced
evidence that one of breakingthe and entering convictions involved

breakingthe defendant’s entering building,and a ship, or vessel of
Sharon withFineberg the intent to commit a felony. Finally, with

torespect the conviction for automobile,use ofunauthorized an the
State elicited testimony confirming that the conviction involved the

ofproperty Alan Locke.

Although a priordefendant’s convictions may be admissible
609,under New Hampshire Rule of Evidence we have thatstated
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Trial Court that the cross-examinationbytaken the“care must be
toin such a manner asconvictions is not conductedpriortorelating

290,Cote,v. 108 N.H.to the defendant.” Stateprejudicecause undue
(1968).denied,111, (1967), 390 1025 The297, 116 cert. U.S.235 A.2d

facts of conviction andonlythat the bare thearguesdefendant
4 &under Rule 609. See J. WEINSTEINare admissibledisposition

(J.§BERGER, FEDERAL EVIDENCE 609.05M. WEINSTEIN’S
1999).ed., ed., argument,not address this2d We needMcLaughlin

information that was admittedhowever, the additionalbecause
convictions was innocuous.priordefendant’srelating to the Cf.

(1985).182, 183, 139,Donohue, A.2d 140126 N.H. 489v.State
Furthermore, limitingangave appropriatethe trial court twice

notthe defendant hasLastly,the evidence.concerninginstruction
at trial his case.prejudicedhow the facts eliciteddemonstrated

trial courtassertion that theturn to the defendant’sFinally, we
651:6, (I)(c)him to extended terms under RSAsentencinginerred

served concurrentupon previouslyit based the enhancementwhen
concedes that thepositionwith this andagreesThe Statesentences.

concession,In of thislightbe vacated.sentences shoulddefendant’s
case, not reach the merits ofus in this we needon the record before

andthe defendant’s sentencesWe vacateargument.the defendant’s
resentencing.remand for

remaining argumentsdefendant’sto address theWe decline
321,meritless, v. 137 N.H.Vogel Vogel,seethey are eitherbecause

595, (1993), preserved for322, properlyor were not627 A.2d 596
370,Colbert, 367,review, 139 N.H. 654 A.2dsee v.appellate State

(1995) (issues963, in notice of but not briefedappealraised965-66
588, 954,587, A.2d 955waived); v. 135 N.H. 607Ryan,Stateare

(1992) requires contemporaneousfor appealof issue(preservation
objection).specificand

sentencesaffirmed;Convictions
vacated; resentencing.remanded for

All concurred.


