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Belknap
No. 97-554

HampshireThe State of New

v.

Wayne Sargent

29,July 1999

(N.T.Philip McLaughlin, attorney general Delker,William
onattorney, the brief and orally), for the State.

Mirhashem,Behzad defender, Concord,assistant appellate of by
brief and fororally, the defendant.

BROCK,C.J. After a trial injury (Smukler, J.),CourtSuperior the
defendant, Wayne Sargent, was convicted on three ofcounts
aggravated assault, (1996felonious sexual see RSA 632-A:2 & Supp.
1998), and six assault,counts of felonious sexual see RSA 632-A:3
(1996 1998).& Supp. On appeal, the defendant argues that the trial

bycourt erred ruling that expert testimony on possibilitythe of
memoryfalse inimplantation throughchildren improper sug-and

gestive interviewing techniques was inadmissible. We reverse and
remand.

The defendant chargedwas with sexually hisassaulting two
step-children and one of their friends. All three of the alleged
victims at cross-examination,testified trial. On the defense elicited
testimony from the children that demonstrated that they delayed

abuse,ofdisclosure the statements,made inconsistent and recanted
prior statements. Following their testimony, the State called Dr.

Cone,Patricia a forensic child as anpsychologist, expert to testify
about child sexual abuse syndrome.accommodation syndromeThis
is characterized by behaviors byexhibited sexually abused children
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statements, and recanta-disclosure, inconsistentdelayedsuch as
tions.

couldcharacteristicswas that these sametheoryThe defendant’s
result in thetechniques thatinterviewby improperbe caused

testimony, theTo rebut Dr. Cone’sof false memories.implantation
his owntestimony throughbothintroducetosoughtdefendant

the dangerof Dr. Cone onwitness and the cross-examinationexpert
The defendantof children.interviewsof improperly-conducted

Dr.and Coneexpertboth his witnessof thatproofmade an offer
falseimplantingofdangerthere is atestified thatwould have

children.ofquestioningand coercivethrough suggestivememories
one of theduringusedproffered questionsalsoThe defendant

intechniquesto that the interviewinterviews showinvestigative
improper.werethis case

on interviewtestimony improperthat experttrial court ruledThe
ofthe effectswas inadmissible becauseof childrentechniques

subjecta not outside thewasquestioningand coercivesuggestive
essentially consistedevidencejuror. The State’saverageken of the

the defendanttestimony. juryThe convictedchildren’sof the three
followed.appealand thischarges,assaultof nine sexual

ofadmissibilitythegovernsof Evidence 702RuleHampshireNew
provides:Rule 702testimony.expert

technical, willscientific, knowledgeor other specializedIf
or tothe evidenceof fact to understandassist the trier

issue, byas anqualified expertin a witnessa factdetermine
education, mayskill, training, orexperience,knowledge,

oropinionin form of an otherwise.thereto thetestify

soundrests within thetestimonyadmit expertThe decision to
224, 227,Searles, 141 N.H.court. State v.of the trial Seediscretion

(1996). “only if the612, this decisionWe will reverse680 A.2d 615
untenable orrulingthat the wascan demonstrateappealing party

Id.party’sthe case.”prejudicedthat the errorunreasonable and
omitted).(quotation

memory implanta-dangerthat the of falsearguesThe defendant
of children is a matterquestioningand coercivesuggestivetion from

thatjuror. by precludingHe contendsaverageken of thebeyond the
him of hissubject, “deprivedthe trial courttestimony on thisexpert

adverse wit-and cross examineto confrontrightsconstitutional
guaranteedfavorable to his defense”to present proofsnesses and

and Partof the United States ConstitutionAmendmentby the Sixth
Because we decideI, Constitution.Hampshire15 of the NewArticle

theneed not addressgrounds, wecase on nonconstitutionalthis
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AppealSeeclaims.State and federal constitutionaldefendant’s of
(1997).285, 296,284, A.2d 297142 N.H. 700Barry,

accommodationdiscussed child sexual abusepreviouslyWe have
696,411, 702402, 628 A.2dCressey,v. 137 N.H.syndrome. See State

has(1993). that a childpremisefrom thesyndrome “proceedsThis
resulting behaviorsexplainand to thesexually abused seeksbeen

. . .common behaviorsof the child.” Id. “Several of theand actions
abuse, inconsistent state-a disclosure ofdelayedsuch as child’s

abuse,abuse, mayof beand recantation of statementsments about
theywhenlaycounterintuitive to observersappearorpuzzling

beingcontinuallya child who issuffering byconsider the endured
thattestimony provetoexpertId. In we held thatCressey,abused.”

inadmissible. See id.sexuallychild has been abused isparticulara
however,412, held, testimonythat “expertA.2d at 703. Weat 628

in sexuallyfoundcommonlybehaviorsexplaining peculiarthe
theaccurately evaluatingaid inmay juryabused children a

a witness.” Id.credibility of child victim
memoryof falsetestimony dangeron theSimilarly, expert

inmay juryaid aimproper techniquesfrom interviewimplantation
id.; v.reliabilitythe of a child’s recollections. See Stateevaluating

(Wis. 1995);Kirschbaum, 462, Ct. see alsoApp.535 N.W.2d 466-67
(N.J. 1994)1372,Michaels, (reliability ofv. 642 A.2d 1377-79State

highlyuse of coercive orjeopardized bychild’s recollection the
Furthermore, if a child wit-interrogation techniques).suggestive

actuallyabusesuggestedbelieves that the sexualsincerelyness
occurred, notmayof that child witness effec-cross-examination

Cressey,recollection. See 137reliabilitytest of the child’stively the
701; Kirschbaum,410, at 535 N.W.2d at 467. OfN.H. at 628 A.2d

course, particulara child witness’sexpert testimony concerning
412,inadmissible, 628 A.2d atCressey,is see 137 N.H. atveracity

703, of thesolely provincebecause that determination is within the
325, 328, 637,see v. 136 N.H. 615 A.2d 639jury, Reynolds,State

(1992).
testimonythat on the effects thatargues expertThe State

and have on children is a matter withinsuggestive leading questions
average juror.and of theknowledge understandingthe common

this is notAccordingly, argues appropriatethe State that evidence
Intestimony. argument,matter for of thissubject expert support

expertwhich have held thatjurisdictionsthe State cites to other
See, Ellis,is State v. 669testimony subject e.g.,on this inadmissible.

(Wash.(Me. 610,752, 1996); Swan,State v. 790 P.2d 632A.2d 753-54
1996).1990); State, 728, (Wyo.v. 923 P.2d 740Daniel
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Instead,We decline to follow these cases. agreewe with
jurisdictionsthose that find that the proper protocols and tech­

toniques used interview child victim witnesses is a matter not
See,within knowledge juror.the and of theunderstanding average

State, (Ga.416, 1998);v.e.g., 507 S.E.2d 417-18 State v.Barlow
(OhioGersin, 486, 1996); Kirschbaum,668 N.E.2d 488 535 N.W.2d at

466-67. There a particularizedmust be thatshowing improper
used, however,interview techniques were before a canparty

Kirschbaum,expertintroduce testimony. See 535 N.W.2d at 467. In
case,this the defendant the trial courtprovided exampleswith of

improper techniquesinterview and oftranscripts the children’s
recorded interviews. The contain oftranscripts examples suggestive
and leading questions Furthermore,that the children were asked.
the defendant made an offer of thatproof proposedhis expert
witness would have testified that there is a danger that a child will
respond the that a leading questionanswer is suggesting. Thewith

Cone,defendant also made an offer of thatproof Dr. the State’s
witness,expert would have testified that there is a ofdanger

byconfabulation childrenasking leading questions. For these
reasons, we thatconclude the defendant made a particu­sufficient

showinglarized that improper techniquesinterview were used.

The State that ifargues even the defendant should have been
allowed expertto admit ontestimony proper interview oftechniques
children, the error was harmless. “The burden is on the State to

error,prove harmless and this ifonlyburden is met we can conclude
beyond a reasonable doubt that the evidence did not affect the

89, 92, (1996)verdict.” v. 141Taylor, 1093,State N.H. 677 A.2d 1095
omitted).(quotation and ellipsis This case essentiallywas a credi­

bility contest between the children and the defendant. We are not
beyondconvinced a reasonable doubt that the expertexcluded

testimony would not have jury’sinfluenced the ofassessment the
credibility.children’s thatAccordingly, we hold the error was not

Reynolds, 329,harmless. 136 N.H. at 615 A.2d at 640.Cf.
Because the trial court thatruled the defendant’s proffered

expert testimony was inadmissible on the thatground such evidence
purviewwas within the of jury,the we reverse and remand. Because

reached,of the result it is not tonecessary address the defendant’s
remaining arguments.

Reversed and remanded.

All concurred.


