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AppealsCompensation Board
No. 97-399

Appeal Savage, Jr.Donald E.of

Board)(New AppealsHampshire Compensation

3,August 1999

(ShawnP.A., E. on theSessler, Nicholsof LaconiaFitzgerald, &
for theorally), petitioner.brief and

(ScottNourie, P.A., A. andEwingof Manchester&Wiggin
brief, for theEwing orally),and Mr.on theAylesworthThomas W.

Companies.Farm InsuranceStaterespondent,

Jr.,BRODERICK, E. theSavage, appealsDonaldpetitioner,J. The
BoardAppealsHampshire Compensationof the Newdecision

(board) benefitscompensationfor workers’denying his claim
insurer,itsCompany, andHenryhis William Steelagainst employer,

theappeal,OnCompanies (respondent).Farm InsuranceState
(1) him to a heightenedboard heldthat: thepetitioner argues

(2)causation; theand medicalestablishing legalof inproofstandard
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improperly rejected opinionboard uncontradicted medical and
(3)records;interpretationrelied on its own of medical he was

to of medical thepayment expenses pending respondent’sentitled
(4)board; hearingto the and the officer’s calculation of hisappeal

weekly wage proper.was We vacate and remand.
1994, allegedly injuredIn December the his back whilepetitioner

carrying muddysteel rods at a construction site. He testified that he
reported injury employer daythe to his the next but did not seek

he had a“pulledimmediate medical treatment because once [back]
1995,In March petitionermuscle” which resolved on its own. the

assistance at Franklinsought Regional Hospitalmedical where he
diagnosed employerwas with low back strain. He testified that his

him himreport injuryasked not to the as work-related and assured
hospital paid.the bill would be

1995,In April petitioner soughtthe medical treatment from Dr.
Francke, an XGary orthopedic surgeon, rayswho evaluated the and

also low thatdiagnosed petitionerback strain. The testified because
his and his didsymptoms employer pay hospitalcontinued not his
bill, “exactly happened.”he told Dr. Francke how it Dr. Francke’s

that inpetitioner injuredhand-written notes reflect the was first
Thereafter,December 1994. the continued to work butpetitioner

attempted lightento his duties until he was laid off as of apart
seasonal slowdown in November 1995. He testified that his symp-

persisted begantoms and that he in hisexperiencing pain right leg
in late December 1995.

1996,In January soughtlate he medical care from Dr. Noboru
Murakami. A him and thatnurse examined concluded he had

Althoughsuffered a severe back strain. the nurse’s records docu-
an “1 thatinjury ago,” petitioner explainedment month the the date

of hismay symptoms,reflect the onset new and the date was later
1996,byamended to December 1994 Dr. Murakami. In Dr.February

back,Murakami petitioner’ssecured a CT scan of the which
revealed two herniated discs.

At that a Dr.point, petitioner sought opinionthe second from
Miller, orthopedic surgeon,Arnold an who concurred with Dr.

Murakami that the herniations stemmed from the 1994 work
and Asurgeryincident recommended to remove the discs. chiro-

andpractor neurologist petitioner agreedwho treated the also with
this assessment.

that,petitionerThe testified after Dr. Miller him fromprohibited
work, himreturning employerto he contacted his who advised “to

do what had to because to.” Theemployer] going[he] do wasn’t[the
benefits,filed forpetitioner compensation respon-workers’ but the
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a favorablereceivedpetitionertheAlthoughclaim.Msdent denied
officer,hearing appealstheof labordepartmentthefromdecision

hearing,At theof causation.on lackMs claim basedboard denied
medicaltestimony and submittedlivepresentedpetitionerthe

noproducedThe respondentreview.for the board’sevidence
The petition-of its own.no medical evidenceand offeredwitnesses

denied, followed.appealand thiswasrehearingforer’s motion

I

the board failedargument thatpetitioner’stheWe first consider
decidingstandard whenof the evidencepreponderanceto theapply

boardalthoughthat theHe contendsand medical causation.legal
will notstandard, not it. “Weapplythat it didto usepurported

law, abyof or unlessabsent an errorthe board’s decisiondisturb
unjust orfind it to beof the evidence wepreponderanceclear

810, 378,Demeritt, 807, 713 A.2d142 N.H.Appealunreasonable.” of
(1997).(1998); 541:13380 see RSA

benefits, thefor compensationTo make out a claim workers’
AppealSeeand medical causation.prove legalmust bothpetitioner

(1996).416, 749, “LegalKehoe, 412, A.2d 752141 N.H. 686of
is in some[petitioner’s] injurythat theshowingentails acausation

work-related, showinga thatrequirescausationwhile medicalway
oreventbywas caused the work-relatedinjury actuallythe

Id.condition.”
aby“failed to establishpetitionerThe board concluded that the

of that the disc herniation which[from]the evidencepreponderance
employ-in of Mssuffers arose out of and the coursecurrentlyhe

“currently byhe was disabledAlthoughment.” the board found that
great pain,himspinea lumbar which causessignificantly damaged

activities,” it ruled that thesignificantly limit[ing] his normal
respect legalto his burden with to both andpetitioner failed meet

legalmedical causation. We review causation first.
the of exertion that islegal degree“The causation test defines

to usedto make the work-connected. The test benecessary injury
(citationof Id. andupon previous employee.”the health thedepends

omitted). condition, anyis noquotations preexisting“Where there
ofthe as a matteractivity injurywork-related connected with

causation.” Id.legalfact would be sufficient to showmedical
omitted).(emphasis

a muscle”Although petitioner “pulled [back]the testified that he
1991, in about ainjuryin 1990 he stated that this resolved itselfor

toproblems priorbackany significantweek and that he did not have
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injury.his claimed 1994 work One witness testified that the peti-
incapacitytioner worked to his full 1993 but “never him give[saw]

theythat when worked in Marchpercent” together againhundred
April petitioner producedor of 1995. The also several medical

reports relatingand records his eventual disc herniations to his
injury. respondent producedclaimed work The no witnesses and

competingoffered no medical evidence.

In thatconcluding petitioner provethe failed to legal
causation, board “It is not at all injurythe stated: clear when the to

board, however,his back occurred or that it occurred at work.” The
point anydid not to to this It issupportevidence conclusion.

difficult, speculation,absent to discern from the board’s order the
petitionerbasis for its determination that the failed to establish

legal saycausation. Nowhere does the board or intimate that the
petitioner was not credible or that it testimony.disbelieved his See

Gamas, 487, 490-91, (1994).925,N.H.Appeal 138 642 A.2d 927of
respondentThe asserts that the medical records were inconsistent

origin petitioner’s injury,on the of the and that the waspetitioner
explainunable to his failure to file a workers’ claim incompensation

1995, firstApril reported allegedwhen he the 1994 work incident to
a medical While the boardprovider. may conflictingreconcile
evidence, id., evidence,see or disbelieve Appealunrefuted see of

Ass’n, 949, 953-54, 718,Barrington Educ. 121 N.H. 721437 A.2d
(1981), intelligentlywe are unable to thereview board’s decision

it provideswhen no illumination for its conclusions. See RSA
(1997); 145,Comm’n,541-A:35 Foote v. State Personnel 116 N.H.cf.

148, 412, (1976), remand, 640,355 A.2d 414 appeal 118 N.H.after
(1978) (reviewing392 A.2d 156 court needs of basicfindings byfacts

valid).agency to ascertain whether conclusions it reached were
ofAccordingly, legalwe remand the issue causation to the board so

it can make sufficient factual findings.
Ordinarily, analysiswe would end our here. Because we have

us documentarybefore the same record that was available to the
board, however, we will address whether board reasonablythe acted
in thatdetermining petitionerthe failed to establish medical

Cote, 575, 580, 1090,causation. N.H.Appeal 139 660 A.2d 1094Cf. of
(1995). Therefore, assuming legal causation will be established and

credible,the finds the ofboard, petitioner’s report injury we review
whether the board in thatconcluding petitionererred the did not
establish medical causation.

causation,To medical the must “that theprove petitioner show
activities caused or to the em-probablywork-related contributed
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Kehoe, 141fact.”a matter of medicaldisabling injury asployee’s
and brackets417, emphasis,(quotation,at 686 A.2d at 752-53N.H.

omitted). within theproperlyis a matter“Medical causation
to base itsrequiredand the board isexperts,of medicalprovince

solelyrather thanthe medical evidenceuponon this issuefindings
Demeritt, 810,142 at 713 A.2d at 380N.H.lay opinion.”its ownupon

omitted). to ignorethe board is entitledAlthough(quotation
identify competingit must thetestimony,uncontradicted medical

to do so. Id.supportingor considerations its decisionevidence
theby disregardingthat the board erredpetitioner arguesThe

upon layand its owntreating physicians relyingof hisopinions
Inagree. concludingto determine medical causation. Weopinion

causation, the boardpetitionerthat the failed to establish medical
neurologicalthat none of theparticularly noteworthyfound “it

Dr. Murakami in hisbyof noted firstsymptoms disc herniation
31, 1996, JefferyDr. or his nurseJanuary byof were notedreport

emergencyFranklin Regional Hospitalexamination at thefollowing
21, 1995, monthsonlyroom on March a date four after the asserted

observation, accurate,if notinjury.” justifydate of This even does
conclusion that causation was not established in thethe medical

physician anyabsence of medical evidence. No offeredsupportive
inconsistent,insymptomsthat the noted 1995 and 1996 wereopinion

any apparent inconsistency medically significant.or that was Absent
testimony, beyond expertise placemedical it is the board’s to

weight apparent disparity. mayconclusive on this medical It be that
neurological symptoms developedthe after March 1995 and were

directly originalrelated to the as several of theinjury, petitioner’s
treating physicians opined.

Moreover, the that the 1995petitioner hospitalcontends
actually neurological symptomsrecords reflect of disc herniation.

Dr.example, Jeffery “[p]ain periodicallyFor noted that radiates to
and[right] hip” standing[,] painthe nurse observed that “[w]hen

[right] groin.”radiates to these consistentsymptomsWhether are
or impossibleinconsistent with a disc herniation would be for the

Further,board to resolve supportivewithout medical evidence.
additional,doctors who moresubsequent performed precise testing

petitioner’sconfirmed the disc herniation and related it to the 1994
board not toinjury. qualified diagnose symp­work Because the is

evidence,of disc herniation concludeunguided bytoms medical we
that it acted in that the failed tounreasonably ruling petitioner
establish medical causation. See id.
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II

We next address petitioner’s argument respondentthe that the
was for hisresponsible paying pending appealmedical bills its to the
board. thatrespondentThe contends this issue is moot because it

toagreed pay petitioner’s outstandingthe bills after he filed his
appeal with this court.

recentlyWe underscored that an ainsurance carrier has
statutoryclear to for aobligation pay expensesclaimant’s medical

itspending appeal to the board unless the officer ordershearing
Rainville, 624, 628, 406,Appealotherwise. 143 N.H. 732 A.2d 410of

1998).(1999); 281-A:43, I(b),see RSA II (Supp. respondentThe does
not thatargue hearing suspendedthe officer or terminated its

Therefore,obligation pay expensesto the medical in this itcase. is
to allobligated pay byuncontested medical bills incurred the

Rainville,petitioner to theprior board’s decision. See 143 N.H. at
628, 732 A.2d at 410.

At oral argument, petitionerthe for the first thatargued time the
respondent obligatedwas also to for backpay surgery recom-

in bymended 1996 his but nottreating physicians performed
because the to ofrespondent pay anyrefused his incurred medical
expenses until its toappeal adjudicated.the board had been The
record reveals that petitioner appealed respondent’sthe the denial
of payment actuallyof medical bills incurred and notdoes indicate
that he arequested hearing of the recom-concerning payment
mended but not incurred surgical expenses. unsympa-We are not
thetic to the thatpetitioner’s argument undergonehe would have

surgery priorthe to the board’s decision if respondentthe had not
unlawfully paymentdenied of his medicaloutstanding bills. Because

however,this atissue was raised for the first time oral argument, we
conclude that it is not for ourpreserved review. See Raudonis v. Ins.

(1993).America, 57, 60, 746,Co. North 137 N.H. 623 A.2d 748of

Ill

Finally, we consider the thatpetitioner’s argument the
hearing correctly weekly wage.officer calculated his After the
petitioner received a inhearingfavorable decision from the officer

1996,May respondentthe him inbegan paying weekly$183.34
weekly wagebenefits based on an of Theaverage petitioner$305.58.

atchallenged wage payments subsequentthe and a inhearing
1996,September the officer determined thathearing weeklyhis

payments should have been based on an average wéekly$351.00
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to thegeneral appealitsas ofpartrespondent,Theofwage $585.00.
tofindingno asmadeThe boardboard, that calculation.contested

wage.average weeklypetitioner’sof thecalculationproperthe
remand.to decide onfor the boardremainsthat issueAccordingly,

remanded.andVacated

All concurred.

Strafford
97-459Nos.
97-690

HampshireofThe State New

v.

DingmanRobert

3,August 1999

(John Kacavas,P.Honran, deputy attorney generalM.Steven
theorally),brief and foron theattorney general,assistantsenior

State.

defenders,Evans, appellateand Risa assistantDonald E. Bisson
brief, Evans(Mr. on the and Ms.and Ms. EvansBissonof Concord

for the defendant.orally),

OPINIONMEMORANDUM

(Mohl, J.), thein CourtBROCK, Superiora trialjuryC.J. After
of firstof two countsdefendant, was convictedDingman,Robert

(1996), conspiracyofmurder, and one countsee RSA 630:l-adegree
(1996);murder, 630:1-a.see RSA 629:3 RSAfirst degreeto commit

righthisthat trial court deniedtheappeals, arguingThe defendant


