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involve the same inconsistent statement at issue in the first
argument, we find them to be distinct from the issue inraised the

of Peterson,notice appeal. 713,See State v. 715,135 N.H. 609 A.2d
749, (1992).750-51 As the defendant raised no questions in his notice
of appeal challenging the State’s closing argument, we conclude that

Sup.those arguments are waived. See 16(3)(b);Ct. R. v.State
Dewitt, 24, 29, 570, (1998).143 N.H. 719 A.2d 573

Affirmed.
All concurred.
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Rochester, adefendant, decisionHORTON, City appealsofJ. The
J.) Newgranting plaintiff(Fitzgerald,the Superiorof Court

summarymotion forCompany’sEngland Telephone Telegraphand
reverse and remand.judgment. We

to resi-services theplaintiff providesThe telecommunications
plaintifftheThe defendantcityof the of Rochester. issueddents

wires, otherof cables and similar“poles,for the locationlicenses
231:161, 1(b), IVSee RSAcity-maintained highways.onequipment”

(1993),(1993). which licensepermitsPursuant to RSA 231:163
Citythe Rochesterpublic good requires,”alterations “whenever the

a with thepetitionof Public Works filedManager and Commissioner
licenses topolein to amend thecity plaintiff’scouncil March 1996

taxes.pay propertythe torequire plaintiff
that accordanceprovidedamendment “[i]nThe licenseproposed

licensee(s)1(b)72:23, to thegranted. . . this license iswith RSA
licensee(s) . . allpay[]. shallsubject to the condition that the

taxes,” andpersonal propertyand “[f]ailureassessed realproperly
licensee(s) personal and real taxes whendulythe to assessedpayof

thisterminate license.” The amendmentdue shall be cause to
requirements RSA“in with the offurther that accordanceprovided

licensee(s)72:73, to real and1(b), obligated paythe shall be....
.or added . .improvementstaxes on structurespersonal property

1998)72:23, 1(b) (Supp.this RSA states:to license.”pursuant

ofother the terms whichagreements,All leases and
of realoccupation byfor use or others orprovide the

town,city,owned the or a schoolpersonal property by state
1, 1979,district, district, after Julyor entered intovillage

of realpayment properlyshall for the assessed andprovide
usingby party occupyingtaxes the orpersonal property
All andsaid no later than the due date. such leasesproperty

a that “failure of theagreements provisionshall include
duly personalto the assessed and real estatepaylessee

be to lease ortaxes when due shall cause terminate said
agreement by agreementslessor.” All such leases andthe

1, 1994,January clearlyinto shall stateentered on or after
the of bothobligations regarding paymentthe lessee’s

taxes,and andpotential personal propertycurrent real and
to payshall also the lessee has an obligationstate whether

improve-real and taxes on structures orpersonal property
ments added the lessee.by

1996, cityIn themayor grantedthe and council defen-August
thepetition concluding public good requireddant’s after that the
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tolicenses be amended. The plaintiff appealed the decision to
court, (1993),superior see RSA 231:166 and summarymoved for

(1)The court held thatjudgment. plaintiff’sthe werelicenses not
agreements”“leases other within 72:23,[or] the of RSAmeaning

(2)1(b), goodand the notpublic requiredid the defendant to amend
plaintiff’s grantedthe licenses. The court the plaintiff’s motion for

summary Thisjudgment. followed.appeal
“In areviewing grant summaryof atjudgment, we look the

evidence,affidavits and allother and inferences properly drawn
therefrom, in the most favorable tolight the Delnon-moving party.”
Norte, Provencher, 535, 537, 890,Inc. v. 142 N.H. 703 A.2d 892
(1997). We will affirm the ofgrant summary ifjudgment the

fact,evidence reveals no ofgenuine issue material and if movingthe
party judgmentis entitled to as a matter of law. N.E. Tel. & Tel. Co.

449, (1996).Franklin, 452, 913,v. City 141 N.H. 685 A.2d 916 “Asof
no material fact is in dispute appeal,on need onlywe determine

party]whether the entitled[moving judgmentwas to aas matter of
Norte, Inc., 537,law.” 142Del N.H. at A.2d at703 892. review deWe

novo trial ofapplicationthe court’s the law to the facts. Id.

alreadyWe have that plaintiff’sdecided the telecommunica­
tions equipment is not as realtaxable estate. See N.E. Tel. & Tel.
Co., 452-56, We, therefore,141 N.H. at 685 A.2d 916-18. address
whether the can require plaintiffdefendant the to realpay estate
taxes on the plaintiff pursuantland that the uses to poleits licenses.
The assessment and collection taxesof must based legislativebe on

Sutton,authority. King 294, 296,Inc. v.Ridge, 115 N.H. 340 A.2d
(1975).106, 108 We have thatimplied pole maylicenses not be

taxable as real estate because a license not ordinarilydoes consti­
Co.,tute a Tel.property 455-56,interest. See N.E. & Tel. 141 atN.H.

at defendant, however,685 A.2d 918. The does not to taxseek the
Rather,plaintiff’s licenses. the defendant seeks to amend the

plaintiff’s pole to therequire plaintiff paylicenses to property taxes
on the land it is allowed to use and occupy under those licenses.

This allocation of the tax is byburden mandated statute. RSA 72:6
(1991) allprovides that real estate shall be taxed unless otherwise

1998)provided. RSA (Supp. exempts any72:23 from taxation real
cities,state, towns, districts,“owned byestate the school and

village bydistricts is or occupied[it]unless used under a[another]
lease or other agreement the terms of forprovidewhich the

ofpayment properly byassessed the party using occupy-[taxes] or
1(a) added).72:23,ing property.”said RSA (emphasis All leases and

1, 1979,agreements Julyother executed privateafter that permit
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(1)languagemust containoccupy public propertyto use orparties
pay properlythe tousing orparty occupying propertytherequiring

(2)taxes, dulystating paythat failure toreal andassessed estate
orthe leasecause to terminatetaxes constitutes sufficientassessed

72:23, 1(b).See RSAagreement.
of anproductnot thethat its licenses areplaintiff arguesThe

Thedisagree.Weinapplicable.thus RSA 72:23 is“agreement” and
of whichthe termsagreements,constitute “otherplaintiff’s licenses

real orby personalofoccupationfor use or othersprovide the
town, district, villageorcity,the state or a schoolbyownedproperty

1(b).72:23,RSAdistrict.”

72,not in RSA chapterthe is defined“agreement”As word
v.See Catalanoplain ordinary meaning.the term its andgivewe

(1990).858,504, 511,Windham, A.2d 862133 N.H. 578Town of
is a “harmonious“agreement”theAmong ordinary meanings given

tocoming a mutualunderstanding,” agreeingor “the act of or
DIC­THIRD NEW INTERNATIONALarrangement.” WEBSTER’S

1961). statutoryThe that(unabridged43 ed. schemeTIONARY
represents thepolethe to licensespermitted plaintiff request

to use ofwillingness publicconditional allow thelegislature’s
for RSA 231:159-:182purposes.telecommunications Seeproperty

(1993). onimposeThe is to certain conditionsrequireddefendant
231:161,licensees, V, toimplicitly imposesee and is authorizedRSA

public good,other conditions on licensees consistent with the ef.
(license231:161, goodgranted public requires),RSA IV shall be if

(selectmen whenmay change:163 revoke or terms and conditions
By forpublic good requires). conditionally granting requests pole

231:161, IV¡the thepublic good,licenses consistent with see RSA
the is ablelegislature’s general purposedefendant effectuates and

plaintiff, obtainingof local The in poleto address issues concern.
defendant,from ofpresumablylicenses the assumed the status

willing imposed bylicensee aware of and to the conditions theaccept
sense,and Inlegislature. parties’defendant the this the licen­

isrelationship understandingon a mutualpredicatedsor/licensee
arrangement. plaintiff’s represent agree­and The licenses thus

term,ments, in of andoccupy publicthe usual sense the to use
72:23, 1(b)The of to theapplicableterms RSA areproperty.

plaintiff’s pole licenses.
arguesThe that the amendments were notplaintiff next license

by they required231:163 not thebyauthorized RSA because were
public good. contends that amendments concernedplaintiff onlyThe

in Insafety public good. again disagree.are the Wepublicwith
212, 88,Easton, 205, (1984),N.H.125 480 A.2d 90-91 weAppeal of
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areiterated the rule that measure or act is in if itpublicthe good
by reasonablyis not forbidden law and is to be under allpermitted

of the The disputed necessarily satisfycircumstances. amendments
1(b)72:23,standard in RSA requiresthis that tothe defendant

implement them.
plaintiffThe that the byasserts amendments were forbidden law

is an exemption provisionbecause RSA 72:23 that becannot
interpreted to taxing authority. positioncreate This misconstrues

taxingthe scheme. RSA 72:6 theprovides defendant with broad
taxing power. 72:6,72:23 an exemptionRSA creates from butRSA
excepts from its application plaintiffthe land the utilizes and
occupies pursuant poleto its landlicenses. Such is therefore taxable

72:23, 1(b)through RSA 72:6. RSA simply requires the defendant to
tax imposed byshift the burden to plaintiffRSA 72:6 the by making

liabilitytax a of polecondition the licenses.

We reverse trial court’s insofarthe order as it theprohibits
amending plaintiff’sdefendant from the pole licenses to therequire

licensure,as aplaintiff, condition of to pay real estate taxes
onassessed the land it uses and occupies thereunder.

Reversed and remanded.

BROCK, C.J., JOHNSON, J., sit;and did not the others concurred.
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