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Rockingham
No. 97-133

Spengler a.Kenneth C. &

v.

Walter and Bonnie Porter

September 2, 1999

(HeidiP.A.,Tober Law Offices, of Portsmouth E. onShealy the
orally),brief and for plaintiffs.the

Holland, Donovan, Hermans, P.A.,Beckett & of (StephenExeter
G. Hermans on the and orally),brief for the defendants.

j.THAYER, The plaintiffs, eight property owners whose proper-
defendants,ties abut property Porter,of the Walter and Bonnie

J.)appeal a Superior (Coffey,Court order dismissing their petition
for declaratory judgment and injunctive relief. We affirm.

The plaintiffs’ petition alleged 1991,the following facts. In the
defendants constructed an onairstrip their property which is
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(town). Federalobtainingin of Brentwood Afterlocated the town
airstripused theapproval,Administration the defendantsAviation

12, 1992,July Julytown until 1992. Aobjectionwithout from the
to thecomplainseveral residents toairplane promptedcrash

ordered the defen-Board of Selectmen. The selectmenBrentwood
landingsaircraft takeoffs andpropertytheir forstop usingdants to

residential/agriculturalin apermittedbecause such use was not
ordinance.zoningdistrict under the town’s

effortssupportingwith the order whilecompliedThe defendants
voters twiceordinance. After the town’szoningto amend the

ordinance, petitionedthe defendants theto amend thedeclined
the land use statute.legislatureThe amendedlegislature.State

1996, the statute “Unlessprovides:Laws 218:1. As amended
offsuse aircraft takeby regulation,local landspecifically proscribed

abyowner of such land orprivate byon land thelandingsand
a valid andon such land shall be consideredperson who resides

1998).674:16, Assertingaccessory (Supp.use.” RSA Vpermitted
not their use“specifically proscribe”that ordinance didzoningthe

landings.resumed takeoffs andlanding strip,of the the defendants
to issue a ceaseunsuccessfully petitioning the selectmenAfter

order, declaratorya forplaintiffs brought petitionand desist the
relief, zoningtown’sinjunctive alleging that thejudgment and

landingsaircraft takeoffs and onproscribesspecificallyordinance
and thezoning permissivethe ordinance isprivate land because

that have permittedamendments wouldtown’s voters defeated
that RSAAlternatively, allegedthelandings. plaintiffstakeoffs and

674:16, a theFollowing temporary hearing,unconstitutional.V is
byas theplaintiffs’ petition requestedcourt dismissed thesuperior

motion for reconsidera-plaintiffs’in their answer. Thedefendants
denied.tion and clarification was

theyfirst that were denied dueplaintiffs arguetheappeal,On
and Federal Constitutions when theof law under the Stateprocess

hearingapetition following preliminarytheirtrial court dismissed
assert, however, that this issueinjunctivefor relief. The defendants

init not raised theappealfor because wasproperly preservedis not
agree. plaintiffs’for We Themotion reconsideration.plaintiffs’

to Thepointed allegedseveral errors.motion for reconsideration
toreasonably pertainingasinterpretedstatement that can beonly

only“Plaintiffs assume thatof the court’s dismissal is:proprietythe
a final eviden­temporaryfor relief was denied sincerequesttheir

notheld.” Because this statement didhearing has not beentiary
error,any allegedtrial court of constitutionalnotify theproperly
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may worth,the issue not be raised here. CitySee Perron v. Somers­of
(1988).303, 305, 283,131 N.H. 553 A.2d 284

plaintiffsThe next argue that the trial court in dismissingerred
their petition. Accepting plaintiffs’ true,the allegations as we will
reverse the ifdismissal those allegations susceptibleare of a

and,construction that permit therefore,would recovery constitute a
forbasis relief. Miami Subs Corp. Murrayv. Family Trust and

516,Kenneth Dash Partnership, 501, 1366,142 N.H. 703 A.2d 1375
(1997).

plaintiffsThe thatallege ordinance,the of thewording zoning
withcoupled the defeat of the proposed zoning per­amendments

mitting aircraft takeoffs and landings, evidence the town’s specific
prohibition of aircraft takeoffs and landings. We begin by examining

674:16,the interplay between RSA zoningY and the ordinance. The
interpretation of both the statute and the zoning ordinance is a

ofquestion law. Pheasant Lane Realty Nashua,Trust v. City 143of
140, 142, 73, (1998)N.H. 720 statute);A.2d 75 (interpreting

144, 147,Tausanovitch v. Town Lyme, 914,143 N.H. 722 A.2d 916of
(1998) ordinance).(interpreting zoning We construe the words and
phrases used according to their common approved usage.
Tausanovitch, 147,143 N.H. at 722 A.2d at 916.

674:16,RSA provides:V

In its exercise of the powers granted subdivision,under this
the local legislative body may... regulate and control
accessory privateuses on land. Unless specifically pro-

byscribed local regulation,land use aircraft take offs and
landings privateon byland the ofowner such land or aby
person who resides on such land shall be considered a valid

permittedand accessory use.

added.)(Emphasis Thus, the clearlystatute states that aircraft
takeoffs and landings on private land are valid and permitted
accessory uses specificallyunless proscribed by local ordinance.

The plaintiffs argue that unless the ofuse an forairstrip
takeoffs and landings is listed in the ordinance,relevant zoning such

is specificallyuse proscribed states,because the ordinance “No
other uses than specifiedthose here will be permitted.”
BRENTWOOD, N.H., 2(4)3, (1993).ZONING §ORDINANCE art. The
plaintiffs’ argument, however, is inconsistent with the common

ofusage the word “specifically.” “Specifically” is defined as “with
exactness and precision.” WEBSTER’S THIRD NEW INTERNA-
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1961). theed. Because(unabridged2187DICTIONARYTIONAL
land-aircraft takeoffs andrefer tospecificallynotdoesordinance

listed, usenot the defendants’all usesproscribesgenerallybutings,
under RSAlandingsandaircraft takeoffsforpropertyof their

Theaccessory plaintiffs’use.674:16, permitteda andis validV
that would haveamendmentstwo defeatedtheuponreliance

misplacedislandingstakeoffs andaircraftpermittedexplicitly
languagewhen thewill not be consultedhistorylegislativebecause

v. TownAcademySee Brewsterplain.isof the ordinance of
(1997). Therefore,1240,382, 384, A.2d 1241701142 N.H.Wolfeboro,

that ordinance and RSAthecourt determinedproperlythe trial
a legalto provideconstrued so as674:16, reasonablycannot beV

for relief.basis
674:16, appliedthat RSA V asessentiallyarguenextplaintiffsThe

(1) substantialit: bears nobecauseis unconstitutionalto them
(2) unlaw-arbitrarily,purpose;any legitimate publictol'elationship

reason-them of thedeprivesrestricts andunreasonablyandfully,
(3) impermissibleconstitutes anandproperties;of theirable use

to theFourteenth Amendmentsthe Fifth andbytaking prohibited
I, 2 and 12 of the StatePart ArticlesbyandFederal Constitution

dismissalwhetherinquiry decidingof its whenpartAsConstitution.
petitionfacts in theto test therequiredtrial court isis theproper,

281, 283,State, N.H. 632v. 137Ronaynelaw.applicabletheagainst
to(1993). are assumed1210, allegationsfactual“Although1211A.2d

complaintin the whichtrue, statementsaccepta court need notbe
omitted). The plain-(quotationof law.” Id.merely conclusionsare

theirsupportthat wouldany allegationsfactualpointtiffs fail to to
conclusions.

is a fundamentalpropertyone’senjoyto use andrightThe
N.H.and Federal Constitutions.by both the Stateright protected

CONST,CONST, XIV;V, v.12; Buskeyamends.I, 2, U.S.arts.pt.
(1990).406, “A322, 409318, 577 A.2dHanover, N.H.133Town of

ordinance tozoningif of aapplicationoccurs thepropertyof‘taking’
viable use ofeconomicallyandenies the ownerparcela particular

322, at 409. In theirat 577 A.2d133 N.H.Buskey,land.”his or her
the economi­regardingallegationsmade noplaintiffsthepetition,

states:simplypetitionTheproperty.viable use of theircally
severelyhas beenenjoy propertyand theirright to use“Plaintiffs’]

onaircrafttakeoffs of defendants’landing andbylimited the
to feelare unablePlaintiffs [now]property [because]defendants’

no factualmadeplaintiffsBecause theproperty.”on theirsecure
674:16,to conclude that RSAallow the courtthat wouldallegations
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Y, as toapplied plaintiffs’ property, a taking,effected the trial court
properly determined that the State and Federal Constitutions
cannot be reasonably construed so as to aprovide legal basis for
relief.

plaintiffsThe allege 674:16,further that RSA V is unconstitu-
tional because it specialconstitutes legislation for the benefit of the
defendants. plaintiffsThe suggest, however,do not 674:16,that RSA
V permits the defendants to use their property for aircraft takeoffs
and landings while prohibiting other similarly propertysituated
owners from so.doing 1,State v. Griffin, 29-30, 260,69 N.H. 39 A.Cf.

(1896)263-64 (holding statute makes no discrimination even though
some individuals may directly enjoy benefits while others are

burdened).directly Because plaintiffsthe have made no factual
allegations that would allow the court to 674:16,conclude that RSA
V indiscriminates favor defendants,of the the trial court properly
determined that the State and Federal Constitutions cannot be
reasonably construed so as to provide a legal basis for relief.

Finally, the plaintiffs inargue their brief that the trial court
abused its bydiscretion tofailing allegationsaddress their that

misrepresentationsnumerous legislatorsmade to prior to passage
674:16,of RSA V render it unconstitutional. plaintiffsWhile the do

assert misrepresentations were made to legislators, the plaintiffs’
petition does not provide any legal theory to support the relief
sought. Accordingly, the trial court properly dismissed their peti-
tion.

We find plaintiffs’the remaining arguments to be without merit
and nowarranting further discussion. See v.Vogel Vogel, 137 N.H.
321, 322, (1993).595,627 A.2d 596

Affirmed.
BRODERICK, J., sit; BROCK, C.J.,did not dissented; the others

concurred.

BROCK, C.J., dissenting: The majority concludes that the plain-
tiffs preservefailed to their challenge to the trial court’s decision to

onrule the merits of petitiontheir after aonly preliminary hearing.
Because I believe that plaintiffsthe preserve issue,did this and
because I view the trial court’s action as an egregious denial of the
plaintiffs’ rights to notice and a fair Ihearing, respectfully dissent.

It is axiomatic that due process guarantees “the right to be heard
at a meaningful time and in a meaningful manner.” v.Bragg
Director, N.H. Vehicles,Div. 677,Motor 141 679,N.H. 690 A.2dof

(1997)571, omitted).573 (quotation Consistent with guarantee,this
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givenbe heard must be theopportunitynotice and an to“fair
the K-Marta case on merits.”dispositionthe oflitigants before

1989)(1stPlaza, Inc., 907, Cir.875 F.2d 913v. OrientalCorp.
omitted). toinjunctions onlyservepreliminaryBecause(quotation

held, “athe isuntil a trial on meritsquothe statuspreserve
.ofon the basisinjunction customarily grantedispreliminary

completeformal and evidence that is lessthat are lessprocedures
Camenisch,Texas 451Universitytrial merits.” v.than in a on the of

390, (1981). forgenerally“it isAccordingly, inappropriate395U.S.
a finalgivetopreliminary-injunction stagea court at the[trial]

Id.on the merits.”judgment
161(b)(2) court,the in antrialempowersCourt RuleSuperior

case, preliminarythe on the merits at theto decide caseappropriate
“Before, after,or commence­That rule states: theinjunction phase.

injunction,an for aapplication preliminaryof the ofhearingment
trial action on merits to beorder the of the themaythe Court

ofhearing application.”and consolidated with the theadvanced
161(b)(2). theFederal courts that construedCT. R. haveSUPER.

must givehave concluded that the trial courtidentical federal rule
theand of its intent to consolidateunambiguous“clear notice”

the or at a timehearingbefore commences“eitherproceedings
theirparties opportunity presentwill still afford the a full towhich

(2dCuomo, 627, Cir.by Woe v. 801 F.2d 629respective cases.” Woe
omitted).1986) by process,Such notice is demanded due(quotation

913,at in rule’s use ofimplicitK-Mart 875 F.2d and theCorp.,see
“order,” Ferry Tronquistas,T.M.T. v. Union Dethe term see Trailer

(1stP.R., 1171, 1971);901, NationwideLoc. 453 F.2d 1172 Cir.
(4th 1971).Nattin,Amusements, 651,452 652 Cir.Inc. v. F.2d

it wouldpartiestrial in this case notified the thatThe court
arequest prelimi-a to consider the forhearing plaintiffs’conduct

the would be to offers ofinjunction partiesat which limitednary
present hearing,to such offers. After theand fifteen minutesproof

however, preliminarythe did rule on thesimplytrial court not
Al-on merits.plaintiffs’ petitionbut the theinjunction, denied

merelythe trial court’s order asthough majoritythe characterizes
toallegefor to facts sufficientdismissing petitionthe failure

claims, that theconclusion iscognizable inescapableconstitute the
not,didon the merits. The trial courtpetitiontrial court denied the

claimmajority, plaintiffs’ takingthe dismiss thesuggested byas
that wouldallegationsmade no factualplaintiffsthe“[b]ecause

674:16, . athe court conclude that RSA V . . effectedallow to
noRather, that thetaking.” plaintiffs “presentedthe court found

underallow the court to invalidate the statuteevidence which would
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added.) that thedeterminingAftertakings (Emphasisclause.”the
thatevidence, court ruledthesufficientpresentfailed toplaintiffs

isReliefInjunctiveandDeclaratory Judgmentfor“Petitiontheir
DENIED.”

itthatno indicationgavethat the trial courtrevealsThe record
its order.issuingtopriorof the petitionon the meritswould rule

thewould consolidatenotice that the courtreceived noHaving
werehearing, plaintiffsthetemporarythehearing withmerits

evidencedeveloptoany opportunity [their]. . .“effectively denied
to PoliticalRightN.H.declaratoryfor relief.”argumentsand Life

1996).(1st8, Even moreGardner, 16 Cir.v. 99 F.3dAction Com.
plaintiffs’that thecourt’s determinationwas the trialegregious

were “withoutto the statuteprocess challengesduesubstantive
onto evidenceany opportunity presentprovidingWithoutmerit.”

321, 322,claims, court, v. 137 N.H.citing Vogel Vogel,trialthesuch
(1993), them.595, declined to addresssimplyA.2d 596627

thispreservefailed toplaintiffsconcludes that themajorityThe
intrial court of its error theirnotifydid not thetheyissue because
havingNotdisagree.I respectfullyfor reconsideration.motion

161(b)(2) therequires,Rulenotice that CourtSuperiorreceived the
denythat the trial court wouldanticipatehad no toreasonplaintiffs

theUnderstandably surprised,hearing.to a finalpetition priortheir
court’s order to reflectclarifymoved to theappropriatelyplaintiffs

v.was denied. Stateinjunctivefor reliefonly requestthat their Cf.
(1985).835,Farnsworth, 656, 660-61, 837497 A.2d126 N.H.

Moreover, onlythatthey “assume[d]the asserted thatplaintiffs
final eviden-was denied since arequest temporaryfor relieftheir

held,” presentthat attheynot been and wouldtiary hearing ha[d]
toclaim that the court foundhearing takingfinal evidence on theira

temporary hearing.be absent at the
Thus, raised, unartfully, propri­albeit theplaintiffs squarelythe

hearingwithout a final on the merits.ety denying petitionof the
case,in I would holdunique presentedthe circumstances thisGiven

ofthat this was sufficient to the court its constitutionalapprise
Bd., 97, 101, 719Coop.SAU #16 Sch. 143 N.H.Appealerror. ofCf.

(1998).613, essentially616 To hold as the doesmajorityA.2d
trialmoving clarifythe for to thepunishes plaintiffs appropriately

accusingcourt’s order and not the court of constitu­preemptively
to was insufficient to raiseclarifytional error. Even if the motion

error, however, thecertainlyit was sufficient to raiseconstitutional
See,plaintiffs’ argument. e.g.,nonconstitutional dimensions of the

(1997).519, 521-22, 658,Cole, 142v. N.H. 703 A.2d 659-60State
consolidatingtrial court thegiveFailure to notice that the was
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temporary with the finalhearing hearing violated not only due
161(b)(2).process but also Rule T.M.T. Trailer atFerry, 453 F.2dCf.

1172. Because the plaintiffs clearly put the trial court on thatnotice
it was denying petitiontheir without the benefit of a final hearing,

161(b)(2)I would hold that plaintiffs preservedthe at least the Rule
basis argument.of their

reasons,For foregoingthe I would reach the merits of the
plaintiffs’ argument that the trial court improperly denied their
petition order,without a final hearing, reverse the trial court’s and
remand for a hearing on the merits.

Hillsborough-northern judicial district
No. 97-272

Allstate Insurance Co.

v.

ArmstrongJaneen & a.

2,September 1999


