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temporary with the finalhearing hearing violated not only due
161(b)(2).process but also Rule T.M.T. Trailer atFerry, 453 F.2dCf.

1172. Because the plaintiffs clearly put the trial court on thatnotice
it was denying petitiontheir without the benefit of a final hearing,

161(b)(2)I would hold that plaintiffs preservedthe at least the Rule
basis argument.of their

reasons,For foregoingthe I would reach the merits of the
plaintiffs’ argument that the trial court improperly denied their
petition order,without a final hearing, reverse the trial court’s and
remand for a hearing on the merits.
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(Gordon Rehnborg,A. Jr.Nourie, P.A., of Manchester&Wiggin
for thebrief, orally),Rehnborgand Mr.E. on theBakisand Gail

plaintiff.

(Andrew D.Branch, P.A., ManchesterDevine, ofMillimet &
brief, andjointon the defendants’LamontagneDunn and Ovide M.

Armstrong.RuthJaneen andfor defendantsorally),Mr. Dunn

on theM. Scotch(BarryManchesterZalinsky, of&Scotch
brief), Gary Sefton.for defendantjointdefendants’

Co., theTHAYER, petitionedInsuranceAllstateplaintiff,J. The
coveragemotoristof uninsuredto the extenttrial court determine

defendants, Armstrong,RuthArmstrong,to Janeenavailable the
Court’sSuperiortheappealThe defendantsGaryand Sefton.

J.) uninsuredthat not entitled todeclaring they are(Groff, order
affirm.coverage.motorist We

of an automobileoccupantsand a child were theThe defendants
byand defendantArmstrong operatedJaneenbyowned defendant

byfrom the rear an automobileautomobile was struckSefton. The
causinginlegallywas at faultby Aimee Nadeau. Nadeauoperated

asinjuredall and the child diedThe defendants werethe accident.
of the accident.a result

bya issuedcoverage policyinsurance underliabilityNadeau had
(Prudential) liabilitywith limits ofCompanyPrudential Insurance

$50,000$25,000 perand occurrence.per personin amount ofthe
policyavehicle was insured underArmstrong’sDefendant Janeen

coveragemotorist withthe uninsuredby plaintiff, providingissued
$50,000$25,000 andper personin the amount ofliabilitylimits of

consent, paid itsplaintiff’sWith the Prudentialper occurrence.
$25,000.$50,000. receivedlimit of The child’s estatepolicyentire

in$25,000 the defendants theamongwas distributedremainingThe
$15,000;received RuthArmstrongamounts: Janeenfollowing

addition,$6,000.$4,000; Inreceived and Sefton receivedArmstrong
claim defendants Seftonnegligence againstchild’s estate made athe

payingthatplaintiffThe settled claimArmstrong.and Janeen
$25,000 liability coverage provision.under the

for anobligation provide coveragetoplaintiff anyThe denied
motoristunder the uninsuredbyclaim the defendantsadditional

Indeclaratory judgment petition.aprovision and filedcoverage
the trial court deter-provision,motoristinterpreting the uninsured

liabilityof the tortfeasor’spolicythat because the limitsmined
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policy same,and the uninsured motorist coverage are the the
defendants are not entitled to coverage. The trial court further

that policy’s provisionsdetermined the do not fail provideto
coverage as mandated by appeal,statute. On the arguedefendants
that the trial court inerred bothinterpreting policy’sthe uninsured

provisionmotorist and the applicable statutory law.

begin byWe examining policythe alllanguage. “Like con­
tracts, interpretationthe of policy languageinsurance is ultimately
an ofissue law for this court to decide.” Brouillard v. Prudential

Co., 710, 712, (1997)& Cas. Ins.Prop. 63,141 N.H. 693 A.2d 65
omitted).(quotation and brackets We look to plain ordinarythe and

context,ofmeaning policy’sthe words in Concord Gen. Mut. Ins. Co.
Mitchell,v. 229, 231,138 903, (1994),N.H. 637 A.2d 904 and

“construe the policyterms of the as would a personreasonable in
positionthe of the insured based on more than a casual ofreading

whole,”the apolicy Deyette Co.,as v. Liberty Mut. Ins. 142 N.H.
560, (1997)561, 661, omitted).703 A.2d (quotation Thus,662 “[w]e
will policyenforce a provision that limits the company’sinsurance
liability policywhen the language is clear and unambiguous.” Id.

The uninsured motorist provision provides: plaintiff]“[The
will pay damages bodilyfor . . . whichinjury an insured person is
legally entitled to recover from the owner or operator of an

auto.” policyuninsured The defines an “uninsured auto” in part as
“an underinsured motor vehicle which liabilityhas inprotection
effect applicable accident,and at the time of the but in an amount
less than applicablethe limit of liability for this coverage.” We
interpreted General,similar inlanguage 234,Concord 138 N.H. at

906,637 atA.2d and thatconcluded “this requiresdefinition a
comparison of the tortfeasor’s total liability coverage with the
insured’s total underinsured coverage.” Id. We explainedfurther
that is a comparison policy“[t]his of theylimits as existed ‘at the

accident’;time of the it is not a comparison of the underinsured
coverage with that actuallysum received at pointsome later from
the Therefore,tortfeasor’s liability carrier.” Id. the Nadeau auto­
mobile was not within“underinsured” the ofmeaning plaintiff’sthe
policy, and thus the policy providedoes not the defendants with

coverage.uninsured partiesBecause to an“[t]he insurance contract
may' bynot agreement limit the required coverage in contravention
of Law,”the Financial Responsibility Universal Underwriters Ins.

Co., 315,Co. v. 318, (1991)Allstate Ins. 134 N.H. 515,592 A.2d 517
(quotation omitted); (1993and brackets see RSA ch. 264 Supp.&
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to sufficientprovidefailspolicythe1998), consider whetherwe next
by statute.as mandatedliability coverage

the finalcourt isthisinterpretation,statutoryof“In matters
words ofin theexpressedaslegislatureintent of theof thearbiter

Auto.Farm Mut.v. StateGisonnias a whole.”considereda statute
(1996)709, (quotation518, 519, 709Co., 687 A.2d141 N.H.Ins.
itself,” Brewsteromitted). languagestatutoryto thelook first“We

1240,383,382, A.2d701142 N.H.Wolfeboro,Academy v. Town of
defined within(1997) omitted), they areand unless(quotation1241

toordinary meaningsscheme, andplainascribe thewestatutorythe
960,399, 400, A.2d 961Woods, 654139 N.H.v.words used. Statethe

(1995).

(1993)264:15, part:inprovidesIRSA

thein this state unless...shall be issuedpolicyNo
or limitsat least in amounts...coverage providedis

toan insured elects.... When259:61]RSAprescribed [in
in than thegreateran amountliability insurancepurchase

259:61, his uninsuredby RSAcoverage requiredminimum
to theequalbecoverage automaticallyshallmotorist

coverage elected.liability

(1993) is “at leastRSA 259:61coverage required byminimumThe
and$25,000 any person,or death of oneinjuryon account of to

of oneinjury person, [and]or deathsubject respectsto such limit as
injuryin to$50,000 resultingone accidentanyat on account ofleast

(1993) in part259:117person.”than one RSAor death of more
ifmotormotor as “an insured vehicle“uninsured vehicle”defines

accident,that, the limitssubjectat time of theand to the extent the
lower thanto such motor vehicle areliabilityof insurance carried as
insuranceliabilityto motor vehicleapplicablethe minimum limits

Hampshire.”to the laws of Newpursuantissuedpolicies

statutoryof thisthat the net resultargueThe defendants
considered “uninsured”a tortfeasor’s vehicle isscheme is that

bothfor each victim does not meetcoveragethe availablewhenever
$50,000$25,000 requirements.occurrenceperandper personthe

to such an unreasonablestatute to leadinterpretwill not theWe
92, 95,Ctr., N.H.result, Medical 143HCA ParklandAppeal ofcf.

the occurrence619, (1998), effectively perthat nullifiesA.2d 622719
taken as a wholeof the statuteplain languagelimitation. The

of oneinjuryfrom the or deathrecovery arisinganythatprovides
v.$25,000 N.H. Insurance Co.limit.subject to theisperson Cf.

(1982)1226,747, 748, (holding policy1227Bisson, 122 449 A.2dN.H.
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bodilylimit for injury personto one consequentialincludes loss of
claim). Moreover,consortium the defendants’ interpretation renders

$50,000 perthe occurrence limit mere surplusage. See Merrill v.
Serv.,Bay Disposal 540, 543,Great 1101,125 N.H. 484 A.2d 1103

(1984) (all words of effect;statute must be given legislature not
words).presumed to use superfluous If the legislature’s intent was

to guarantee person $25,000each a minimum of coverage regardless
of accident,the number of victims in any one perthe accident limit
is a nullity. The policy $25,000tortfeasor’s in this providedcase per

$50,000person and per therefore,occurrence coverage; the policy
met the statutory minimum.

The defendants thatcontend American Mutual Insurance Co.
Co.,v. Commercial 210,Union Insurance 116 N.H. 357 A.2d 873

(1976), controls Mutual,the result in this Incase. American we
tolooked the amount actually paid to each claimant for the damages

suffered and relied on Raitt v. National Grange Mutual Insurance
Co., 397, (1971),111 N.H. 285 A.2d 799 and v.Gay RiskPreferred

Co.,Mutual 11,Insurance 114 N.H. (1974),314 A.2d 644 to conclude
that insured“[a]n tort-feasor is to be considered as uninsured for
the ofpurposes the statute to the extent that the amount available
from the tort-feasor’s insurer to any injuredone person is less than
the minimum coverage required by our financial responsibility law.”

Mutual, 215,American 116 N.H. at 357 A.2d at 877. The claimants
in Raitt and Gay multiplelooked to tortfeasors for compensation
and the issue was whether the claimants could anmake uninsured
motorist claim where at least one of the tortfeasors was uninsured.

Raitt, 397-98, 800;See 111 N.H. 13,at 285 at Gay,A.2d 114 N.H. at
Hence,314 A.2d at 645. the issue in Raitt Gayand is inapposite to

the issue in both this case and American Mutual where multiple
tortfeasor,claimants look to a single who at the time of the accident

was insured to the byminimum allowed statute and whose coverage
equaled Mutual,the 215,insured’s. American 116 N.H. at 357 A.2d
at Moreover,874-75. Mutual,Americanfollowing and for thanmore

decades,two

our ininquiry determining the extent of coverage to which
an insured entitled[is] under the uninsured motorist
statute no longer exclusively[has] focused on whether the
tortfeasor was insured in the minimum requiredamount by

Rather,New Hampshire law. we the ofdetermine[] extent
coverage by ascertaining the amount of uninsured motorist
coverage the insured purchased.[has]
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14,44, 19Co., 38, 480 A.2d125 N.H.Mut.Libertyv. Ins.Descoteaux
79-80,Co., 75,N.H.Ins. 118(1984); v.Vigneaultalso Travelerssee

(1978). a uninsuredinvolving only single910, “In casesA.2d 914382
itsis liable ontortfeasor, that an insurerwe have heldmotorist
ofthe amountbetweenfor the differencepolicymotoristuninsured

lesser,is the andwhichevercoverage,or thedamagesinsured’sthe
562-63, 703142 N.H. atDeyette,liability coverage.”the tort-feasor’s

omitted). cannot reconcileWeand brackets(quotationA.2d at 663
meaning of theplainwith both thein American Mutualthe result

inrepeatedof the standardapplicationand our longstandingstatute
is inconsistentTherefore, American Mutualto the extentDeyette.

Further, inMutual is overruled.today, Americanholdingwith our
remainingparties’theour we need not addresslight holding,of

arguments.

Affirmed.

All concurred.
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