
175

14,44, 19Co., 38, 480 A.2d125 N.H.Mut.Libertyv. Ins.Descoteaux
79-80,Co., 75,N.H.Ins. 118(1984); v.Vigneaultalso Travelerssee

(1978). a uninsuredinvolving only single910, “In casesA.2d 914382
itsis liable ontortfeasor, that an insurerwe have heldmotorist
ofthe amountbetweenfor the differencepolicymotoristuninsured

lesser,is the andwhichevercoverage,or thedamagesinsured’sthe
562-63, 703142 N.H. atDeyette,liability coverage.”the tort-feasor’s

omitted). cannot reconcileWeand brackets(quotationA.2d at 663
meaning of theplainwith both thein American Mutualthe result

inrepeatedof the standardapplicationand our longstandingstatute
is inconsistentTherefore, American Mutualto the extentDeyette.

Further, inMutual is overruled.today, Americanholdingwith our
remainingparties’theour we need not addresslight holding,of

arguments.

Affirmed.

All concurred.
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TPhilip McLaughlin, attorney general (Kelly A. Ayotte, assis-
tant attorney general, on the brief and orally), for the State.

(FrancisLaw Holland,Francis G. of Nashua G. HollandOffice of
on the brief and orally), for the defendant.

j.HORTON, After a trial injury Superior (Sullivan, J.),Court the
defendant, Johnson,David was convicted of attempted aggravated

assault,felonious sexual (1996); (1996)see RSA 629:1 RSA 632-A:2
(amended 1997, 1998), and ofacquitted aggravated felonious sexual
assault I(i).accomplished by 632-A:2,surprise, see RSA The
defendant contends that the trial court erred in denying his motion
to dismiss indictment,the attempt improperly instructing jury,the

tofailing require indictments,the State to elect between denying
pretrial motions,several and granting certain motions in limine. We

affirm.
juryThe could 9,have found the following facts. On December

1995, defendant,the victim,the female a male acquaintance, and a
female acquaintance went to dinner and rented a hotel room for the
evening. The defendant told his male friend that the defendant “was

forpaying and payingdinner he was for the hotel so he’d better get
some.” groupThe viewed pornographic movies and consumed
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the grouptwo beds. Whenroom, containedwhichin the hotelalcohol
wouldsaid that hethe defendantarrangements,sleepingdiscussed

thefriend and assuredmalein bed with hisnot the samesleep
Thegentleman.”“perfecthe was aworry becausenot towomen

to sharebeds, agreedhadwhich shein one of theasleepfellvictim
victim,woke thesubsequentlyThe defendantdefendant.with the

andshortsher, to remove herforcibly attemptedtopon ofgot
told thethe victimunderwear, stomach. Whenand kissed her

out,”on, andhelp medefendant, “[N]o,” “Comereplied,he
Althoughshorts and underwear.to remove herhis effortscontinued

shorts, the victimvictim’sto remove thewas ablethe defendant
left,Before sheherself, the hotel room.free, and leftdressedbroke

apologized.the defendant
also thatallegingpolice,to thethese eventsreportedThe victim

The defen-slept.while sheherdigitally penetrateddefendantthe
feloniousattempted aggravatedofhis convictionappealsdant

sexual assault.
feloni-attempted aggravatedthatfirst thearguesThe defendant

I, NewArticle 15 of theviolated Partindictmentous assault
of intendednot elements theby allegingConstitutionHampshire

in theallegedconductcontends that theThe defendantoffense.
indictment, of an intent to causeallegationan sexualwithout

sexualfeloniouscharge attempted aggravatedfails topenetration,
sexual assault.assault, misdemeanorcharges attemptedand instead

1998).(1996) (amended(1996), :1, The defen-IVSee RSA 682-A:4
circum-to therequired allegethe State wasarguesalso thatdant

byaccomplishedhave beenunder which wouldpenetrationstances
RSA 632-or subsections ofthe subsectionidentifying appropriate

A:2, disagree.I. We

The indictment states:

of FeloniousAggravatedthat the crimepurposethe[W]ith
committed, purposelyJohnson][DavidSexual Assault be

(1) tofollowing pinned [the victim]acts: hecommitted the
(2)her; to off herpullof he triedby sitting topa bed on

(3) her,off whichunderwear; her shorts ofpulledand he
be,as them to wereunder the circumstances he believed

toward the commissionconstituting stepacts a substantial
Sexual Assault.Aggravatedof the crime of Felonious

I, 15, must describesatisfyIn to Part Article an indictmentorder
to that the defendantspecificitythe with sufficient ensureoffense

Therrien,v.jeopardy.trial avoid double Statepreparecan for and
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770, 346, (1987).765,129 N.H. 533 A.2d 348 This is accomplished
the ofallegeswhen State the elements the offense and identifies it

770,pleadedwith facts. Id. at 533 A.2d at 349.
crime, Bean, 187,Attempt 185,is an inchoate see State v. 117 N.H.

1152, (1977),A.2d is371 1153 that considered a substantive offense
815,itself, 818, 310,in and of see State v. 126 N.H.Harper, 498 A.2d

(1985). if,“A anperson guilty313 is of to commit a crimeattempt
a committed,with that apurpose crime be he does or omits to do

which, be,anything under the circumstances as he believes them to
anis act or omission aconstituting step toward thesubstantial

629:1,commission of the crime.” I.RSA indictment charging“[A]n
an attempt allege both an intent to commit an[must] [a andcrime]

Bean,act in 187,overt of the crime.” 117 N.H. at 371furtherance
A.2d at 1153.

The theattempt requires identifystatute State to the intended
offense, not requirebut does the State to and theplead prove

629:1, I; Allen,ofelements the intended offense. See RSA State v.
392-96, 1263, (1986)390,128 N.H. 514 A.2d 1265-68 (despite

statutory murder,of an forvariants indictment the ofoffense
attempted may pleadmurder the intended crime isgenerally). “It

toordinarily bysufficient state the intended offense generally, as
steal,alleging an to or the of orlarceny,intent commit crime rape,

(Ill. 1972)Williams, 406,Peoplearson.” v. 288 N.E.2d (quotation409
omitted); Allen, 392-96, 1265-68;see N.H. at128 at 514 A.2d see also

TORCIA,2 C. 261,§PROCEDURE 121WHARTON’S CRIMINAL at
(13th Chaisson, 24, 95,1990); 17,ed. v.State 123 N.H. 458 99A.2d
(1983). attempted bySince an crime is a notdefinition crime
completed, factually identify,the State could not plead, proveand
the elements the as if it out.of intended offense had been carried

(Ill. 1974).Lonzo, 481,v. 319PeopleSee N.E.2d 482
hold that in caseAccordingly, we this the State was not required

charge statutoryto a of aggravatedsubsection felonious sexual
requiredassault. The State was also not to theexplicitly allege that

defendant acted with the to causepurpose penetration.sexual
Because thatallegesthe indictment the acted with thedefendant

assault,topurpose aggravatedcommit felonious sexual the defen-
effectivelydant was incharged havingwith the to somepurpose

manner sexually penetrate, as to cause misdemeanoropposed sexual
with, 632-A:2, Icontact victim. RSACompare (requiringthe sexual

contact).with RSA 632-A:4 Thepenetration) (requiring sexual
indictment reasonably allegecannot be construed to an toattempt
commit of notaggravatedvariants felonious sexual assault that do
require notpenetration because the indictment does indicate that
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632-A:2, II,thirteen, orthe see RSAageunder ofthe victim was
of assault committedpart patternthe was of a sexualattemptthat

632-A:2,sixteen, III.the of see RSAagesomeone underagainst

aggra­of attemptedthe elementsallegesThe indictment
inidentifies the offensefactuallyassault andvated felonious sexual

it. Thetodescribing steps accomplishthe defendant tookthe overt
histhe to preparesufficient to enable defendantindictment was

thatjeopardy.him from double We concludeprotectand willdefense
motion to dismiss.denied the defendant’sproperlythe trial court

failingin toargues that the trial court erredThe defendant next
(1) ofstatutory aggravatedthe variantsjury regardinginstruct

(2)assault, 632-A:2, I, it must findsee RSA and thatfelonious sexual
penetra-acted with the to cause sexualpurposethat the defendant

injuryto sexual contact. We review instructionsopposedtion as
the issuesentirety they fairlyto determine whether coveredtheir

249, 252, 638 A.2dCegelis,law of See State v. 138 N.H.and the case.
(1994).783, 784

ofalready statutorythat variantsWe have determined
ofare not elements of the crimefelonious sexual assaultaggravated

necessarilyIt fol­assault.attempted felonious sexualaggravated
on aobligated jurythe court was not to instruct thelows that trial

respect to the issuestatutory variant of the intended offense. With
intent, itcourt thatjurydefendant’s the trial instructed theof the

aggravatedfind acted with the to commitpurposemust that he
jury questionedextent whetherfelonious sexual assault. To the the

involvedaggravatedof sexual assaultcompletedthe crime felonious
contact,justor which the defendantpenetrationsexual sexual

deliberations, easilymay duringoccurred it could haveimplies have
aggra­to instruction onimmediately precedingreferred the court’s

assault, sufficiently explained legalwhich thevated felonious sexual
find in trial court’sconcept penetration.of sexual We no error the

in its entirety.instruction viewed
Next, notbythe that court erredarguesdefendant the trial

the to elect between the felonious sexualrequiring aggravatedState
and We the trial court’s decisionattemptassault indictments. review

416,403,v. 109Coolidge,for an abuse discretion. See State N.H.of
(1971).547, (1969), 403 443grounds,260 A.2d 557 rev’d on other U.S.

the to of indict­authorityThe trial court has an electionrequire
prejudicements if the demonstrates the indictments willdefendant

to for to with theability abilityhis trial or the dealprepare jury’s
Allison,v. 126charges and See Stateintelligently dispassionately.

(1985).111, 114, 620,A.2dN.H. 489 622
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the aThe defendant asserts that indictments “described
confused andmorass” were intertwined.” We“hopelessly disagree.
The defendant was charged factually legallywith and distinct
crimes, dependenteach different v.upon evidence. See State
Stratton, 451, 986, (1989).456, Moreover,132 N.H. 567 A.2d 989 the
fact that jury acquittedthe the defendant of one andcharge
convicted him the other that it withsuggestsof dealt the charges
intelligently The defendant has todispassionately.and failed dem­

ofonstrate an abuse discretion.
issue,In argumenthis on the election defendant makesthe

evidence,sufficiencyto of ofpassing clarityreferences the the the
arguments jury, clarity jurythe State’s to the the of the court’s

instructions, allegedlyand the trial court’s ofimproper amendment
the through juryindictments instructions. His assertions nohave
bearing on the trial should torequiredwhether court have the State
elect between the two in thisindictments case. The trial court’s
authority compelto election ischargesof “directed toward elimi-

the ofnating prejudicethreat created when the State brings
ormultiple whencharges seeking singleindictments a conviction.”

Stratton, 455-56,132 N.H. 567 A.2d at 989. “That is not the
situation,defendant’s alreadyas we have determined that each of

the acharged separate byindictments offense supported different
456,evidence.” Id. at 567 989.A.2d at

The next challenges rulingsdefendant that himprecluded from
deposing, and at trial the victimquestioning, concerning her
medical history, relationships parentswith her and boyfriend,
alleged fear of father in general, livingher and men and reasons for
with a Thefriend. defendant contends that personalthe victim’s and
familial relationships were thatpsychological stressors somehow
created an forincentive her to fabricate rape charges gainto
“approval, revenge.”attention trialThe court ruled that suchand/or

truthfully,stresses were not relevant to victim’s ability testifythe to
permitted the questionbut defendant latitude to her as to whether

they might toability perceivehave affected her and theexplain
defendant’s actions. The arguesdefendant on that the trialappeal
court to simply asking“limited about[him]- [the victim] stresses
without goable to into . . . thebeing reasons for theseunderlying
stresses,” precludingthus him from exploring issues relevant to her
motive to charges.fabricate criminal

We review the trial court’s decisions on ofmanagementthe
discovery admissibilityand of for an ofevidence abuse discretion.

Lewis, 787, 799, (1987)358,See State v. 129 N.H. 533 A.2d 366
627,Patten, 629, 921,v. N.H.(discovery); State 137 631 A.2d 922
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evidence).(1993) (admissibility ofan abuseTo demonstrateof
rulingsdiscretion, trial court’smust show that thethe defendant

prejudiceclearly case.of histo theor unreasonableuntenablewere
(1994).771,397,402, 640 A.2d 774N.H.Stayman,v. 138StateSee

“[A] wit­be to thatmayhealth relevantmentalwitness’s
credibility.” 570,Dewitt, 24, 35, 577719A.2dv. 143N.H.Stateness’s

(1998). any tendency to make theifis it hasEvidence relevant
consequenceany theofto the determinationfact ofofexistence

probable evidence.than be without themore less it wouldaction or
however,defendant, has failed to establishEv. 401.TheN.H. R.See

underlyingpurported and itsthe victim’s stressthat ofevidence
any tendency probable sheit thatto make morewould havecauses

saycharges. We,therefore, the trialcannot thatfabricated criminal
clearlyrulings to theor unreasonablewere untenablecourt’s

prejudice case.of the defendant’s
concerningappealofraised an issue in his noticeThe defendant

admissibility photographs it inbut to addressof certain failedthe
Colbert,v. 139N.H.is deemed waived.See Statebrief. That issuehis

(1995). the367, 370, 963, We have consideredA.2d 965-66654
remaining arguments meritless,find to beand themdefendant’s

warranting 137 N.H.Vogel,See v.Vogelno further consideration.
(1993).322,321, 595,627A.2d 596

Affirmed.

All concurred.
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