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evidence).(1993) (admissibility ofan abuseTo demonstrateof
rulingsdiscretion, trial court’smust show that thethe defendant

prejudiceclearly case.of histo theor unreasonableuntenablewere
(1994).771,397,402, 640 A.2d 774N.H.Stayman,v. 138StateSee

“[A] wit­be to thatmayhealth relevantmentalwitness’s
credibility.” 570,Dewitt, 24, 35, 577719A.2dv. 143N.H.Stateness’s

(1998). any tendency to make theifis it hasEvidence relevant
consequenceany theofto the determinationfact ofofexistence

probable evidence.than be without themore less it wouldaction or
however,defendant, has failed to establishEv. 401.TheN.H. R.See

underlyingpurported and itsthe victim’s stressthat ofevidence
any tendency probable sheit thatto make morewould havecauses

saycharges. We,therefore, the trialcannot thatfabricated criminal
clearlyrulings to theor unreasonablewere untenablecourt’s

prejudice case.of the defendant’s
concerningappealofraised an issue in his noticeThe defendant

admissibility photographs it inbut to addressof certain failedthe
Colbert,v. 139N.H.is deemed waived.See Statebrief. That issuehis

(1995). the367, 370, 963, We have consideredA.2d 965-66654
remaining arguments meritless,find to beand themdefendant’s

warranting 137 N.H.Vogel,See v.Vogelno further consideration.
(1993).322,321, 595,627A.2d 596

Affirmed.

All concurred.
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Richardson, (JohnRA.,Mullaney & of Rochester RichardsonG.
orally), petitioner.on the brief and for the

(JamesHollis, P.L.L.C., ofSulloway & Concord E. Owers and
brief,P. onMcCaffrey orally),Richard the and Mr. forMcCaffrey

House,respondent,the Newick’s Lobster Inc.

BRODERICK, Walker,The petitioner,J. Jessica the deci-appeals
(board)Hampshire Compensationsion of the New Appeals Board

her claim for workers’denying compensation benefits. appeal,On
(1)petitionerthe that theargues contraryboard’s decision was to

(2)evidence,the of the theweight and board erred if it concluded
that a condition was thepreexisting complaintscause of her back
and resulting surgery. We vacate and remand.

1993,In petitioner allegedly injuredJune the her whenback she
slipped and fell on wet floora while as a forworking waitress the

House,respondent, Newick’s Lobster Inc. She landedapparently
first heron head and then on her back and buttocks. She was treated
by physiciansnumerous for complaints relating bodyto her upper
and petitioner allegesback. The that the to herpain upper body was

accident,more the firstduring followingsevere few months andthe
subsided,that pain upperas the to her the in lowbody pain her back

more and debilitating.became intense
respondentThe voluntarily paid the petitioner temporary total

disability her neck injuriesbenefits for head and but denied benefits
for her back The ofinjury. department labor officer ruledhearing
that petitionerthe failed to that backprove problemsher were

hercausally injury.related to 1993 work At a hearing,later the
officer thathearing petitioner’s injuriesruled the head and neck

were not and terminated herdisabling benefits. The petitioner
board,theappealed concerningdecision her back injury to the

which her petitioner’s rehearingdenied claim. The motion for was
denied, and this followed.appeal
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I

that the board’spetitioner’s argumentthefirst considerWe
theagainstit waserror becausereversibledecision constituted

decisionnot disturb the board’s“We willof the evidence.weight
theoflaw, preponderanceabyor unless clearan error ofabsent

Appealor unreasonable.”unjustit to bewe findevidence of
(1998);378, see RSADemeritt, 807, 810, 713 A.2d 380142 N.H.

(1997).541:13

benefits, thecompensationmake a claim for workers’To out
abyboth and medical causationlegalmustpetitioner prove

412,Kehoe, 141 N.H.Appealof the evidence. Seepreponderance of
(1996). showinga749, causation entails416, “LegalA.2d 752686

work-related, whilein someinjury wayis[petitioner’s]that the
injury actuallyshowing that the wascausation arequiresmedical

Id. theor Becausethe event condition.”bycaused work-related
claimrejected petitioner’sit thedid not make clear whetherboard

causation, weinjuries legalon the basis of or medicalfor back
Weground.board’s order is sufficient on eitherwhether theaddress

first.legal causationreview
of that isdegreetest the exertionlegal“The causation defines

The be usedto the work-connected. test tonecessary injurymake
(citationId. andof theupon previous employee.”the healthdepends

omitted). condition, anynoquotations “Where there is preexisting
ofinjurywith as a matteractivitywork-related connected the

to Id.legalfact would be sufficient show causation.”medical
omitted).(emphasis

in 1986injuredthe that her backAlthough petitioner testified she
1988,in injuries byshe that those had resolvedagainand stated

not backany significant problems prior1989 and that she did have
petitionerto her 1993 fall. The also submitted several medical

therelating problemsand records her back to claimed workreports
fact, observed, “ItRoy Hepner, orthopedic surgeon,In Dr. anevent.

that a previous historyis notable the had of mid back[petitioner]
inpain entirely symptoms developedfrom the she associ-different

added.)with her fall.” (Emphasisation [1993]
claim,denying veryIn the found that little“[t]hereher board is

report[s]to in the topain priorreference low back all of medical
1994,1994,” 27,aJanuary, Januaryand that medical of“report

pain verythe to be alsoindicates low back recent.” The board
1987,that inproblems“Dr. notes indicate backHepner’smentioned

Dr.1989.” on the ofexpressly opinion1988 and The board relied
Kleeman, onlya who theexpert petition-Thomas medical reviewed
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records,er’s medical ruling petitionerin that the “failed to meet her
proof painburden of that low back subsequent spinalher and fusion

21,causallyare her work injuryrelated to of June 1993.”

Assuming the board determined that petitionerthe failed to
causation,establish we cannotlegal discern from the board’s order

the facts which it relied for thisupon determination. doesNowhere
the board thatsay petitioneror intimate the was or thatnot credible

Gamas,it testimony. 487,her Appealdisbelieved See 138 N.H.of
490-91, (1994).925, Moreover,642 A.2d 927 board notthe does

prior problemsindicate that back had onany bearing its conclusion
Indeed,regarding injury.claimed 1993the the notrespondent does

challenge Hepner’s opinion petitioner’sDr. that the prior back
problems not to injury.did relate her claimed mayWhile the board

evidence, id.,reconcile see orconflicting unrefuteddisbelieve
evidence, Ass’n,Barrington 949,see Appeal Educ. 121 N.H.of
953-54, (1981),718, 721437 A.2d we are to intelligentlyunable

its it not anprovidereview decision when does foradequate basis its
(1997);conclusions. RSASee 541-A:35 Foote v. State Personnelcf.

Comm’n, 145, 148, 412, (1976),116 N.H. A.2d 414355 appeal after
(1978).remand, 640,118 N.H. A.2d 156 Accordingly,392 we remand

the issue of causation to board it canlegal the so make appropriate
factual findings.

causation,As for petitionermedical the “thatmust establish
the orprobablywork-related activities caused tocontributed [her]

Kehoe, 417,a ofdisabling injury as matter medical fact.” 141 atN.H.
omitted).686 A.2d at (quotation, emphasis,752-53 and brackets

“Medical causation properlyis a matter within the ofprovince
Demeritt, 810,experts.”medical 142 N.H. atat 713 A.2d 380

omitted).(quotation relyThe board is entitled to on a medical
exclusively onopinion based a review of the medicalclaimant’s

if opinionrecords provides supportthe sufficient for the board’s
Co., 429,decision. See Appeal Commercial Union Ins. 140 N.H.of

431, 433-34, 987, (1995).989,666 A.2d 991
board expresslyThe relied on the of Dr. inopinion Kleeman

concluding petitioner’sthat the back was notinjury causally related
to 1993 Dr. inthe work event. Kleeman wrote his “Thereport:

ofpassing some six to seven months injurybetween the and the
onset of pain clearly separates painthe back the back from the

causality.”in ofinjury opinionterms Dr. Kleeman’s was on hisbased
complainassessment that the did not back untilpetitioner painof

January 1994, about months after the alleged injuryseven occurred.
stated, painHe was no mention of of“[T]here back at the time the
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tocomplaint... physicalthetransientinjury, and other than on[e]
therapistin orany painbackno other mention oftherapist there is

1994.prior Januarytodoctors’ notes”
did inthat shehowever, petitionerthe testifiedhearing,At the

Indeed, the boardJanuaryof to 1994.pain priorbackcomplainfact
allegedday theof thereport injury,that the firstnoted in its order

had com-occurred, “back”petitionerthat theindicatedaccident
hospitalthethat she informedpetitionerThe testifiedplaints.

hurt,”regions andday that her “backdepartment thatemergency
recordroomemergencythe June 1993the concedes thatrespondent

Themild tenderness.”“Low-back somepart, show[s]states in
to Dr.painlow backalso testified that she mentionedpetitioner

1993,1993, in Octobermassage therapistBlackwood in June to her
Further, the respondentto Dr. in 1993.and Usher December

painlow backtherapy notes referenceacknowledges physicalthat
thattestified herFinally, petitionersessions in 1993. theduring four
January. . . ofreally beginningbad” around “Decembergot“back

[1994],” painof low topersistently complainedafter which she back
her doctors.

petitionernot or intimate that theAgain, saythe board does
490-91, atGamas, 138 at 642 A.2d 927.was not credible. See N.H.

in theNor the board that it the evidence firstdoes state disbelieved
Moreover,it in the boardreport injury,of which cited its decision.

report adoptedof Dr. Kleeman’s itportionsdoes not indicate which
claim, ofthough portionsin the certain Dr.denying petitioner’s even

undisputedodds record.report appearKleeman’s at with the
weWithout such factual cannot determine whether thefindings,

reasonably apparent petitionerin its that therulingboard acted
failed to medical causation. we remand theAccordingly,establish

itissue of medical causation to the so can make appropriateboard
findings.factual

II

the that the board erred ifpetitioner’s argumentWe next address
ofpreexistingit that a condition was the cause theconcluded

Contrary to thecomplaints resulting surgery.back andpetitioner’s
contention, has advanced no claim thatrespondent’s petitionerthe

any preexist-in fact ofalleged injury aggravationthe work was an
that “Dr.ing Hepner’scondition. The board mentioned notes

1987, 1989,”problems in 1988 and but its order doesindicate back
on itsprior problems any bearingnot indicate that back had

injury.the claimed 1993 To the extent theregardingconclusion
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board concluded that a preexisting condition was the cause of the
petitioner’s complaintsback and resulting surgery, we remand for it.
to make appropriate findings of fact to support its decision on

Lambrou,remand. See 18, 21,Appeal 754,136 N.H. 609 A.2d 756of
(1992).

Vacated and remanded.

All concurred.
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(EdwardP.C.,Lawson & Philpot, of Laconia D. onPhilpot, Jr. the
brief and fororally), plaintiff.the
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BROCK, Quinn Brothers,C.J. The plaintiff, (Quinn Brothers),Inc.
aappeals defendant,jury verdict for the David Whitehouse d/b/a


