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board concluded that a preexisting condition was the cause of the
petitioner’s complaintsback and resulting surgery, we remand for it.
to make appropriate findings of fact to support its decision on

Lambrou,remand. See 18, 21,Appeal 754,136 N.H. 609 A.2d 756of
(1992).

Vacated and remanded.

All concurred.
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Rent-A-Fence, plaintiffThe con-contract action.in aCoastEast
J.) in itsdenying(Barry, erredthe CourtSuperiortends that

and asidethe to setnotwithstanding verdictjudgmentformotions
We affirm.the verdict.

inengagedcorporation primarilyis a MassachusettsplaintiffThe
plaintiffand erection. Theof fabrication steelsteelthe business

a contract with the Massachusettsinto workspublicentered
along Massa-fencinglink theto install chainAuthorityTurnpike

business, thein the erectionturnpike. Not fencebeingchusetts
defendant,to thethe fence installation workplaintiff subcontracted

fencinga Hampshire company.Newoperatedwho
obli-the defendant’sagreement outliningA was draftedwritten

theagreement,thecompensation. Accordingand financial togations
(1)for, alia: the stockcoordinatingwas interresponsibledefendant

(3)(2)deliveries; schedule; hiring requiredthe workweekpreparing
(4) agreement spec-and records. Thepersonnel; preparing payroll

30,Septemberof 1995.project completionified a date
agreementthe contained severalAlong weekly salary,with a

Itfor the that the defen-provisions providedincentive defendant.
laborevery bycents for dollar which actualfiftydant would receive

$350,000. wouldbelow the cost of The defendantprojectedcosts fell
$100,000 of thea bonus if all terms and conditionsalso receive

$350,000,Ifwere fulfilled. actual labor costs exceededcontract
however, $350,000exceedingthen for dollar wouldfifty everycents

thatFinally, providedthe agreementbe deducted from the bonus.
$54,000 worth equipment, purchaseddefendant receive ofthe would

installation,in if all the terms andby the for use the fenceplaintiff
and actual did not exceedconditions were fulfilled the labor costs

$350,000.
for1995, Excepthis work.April beganIn the defendant and crew

items, was 1995.“punch project completed bylist” the November
to of the to the defendantplaintiff pay anyThe refused incentives

30,not by Septemberbecause the fence installation was completed
projectedlabor costs the cost to the extentand because exceeded

any compensationthat bonus was eliminated.
1996, to recover theApril plaintiff replevinIn the filed a writ of

in defen-that defendant’s Theequipment possession.remained the
for notrespondeddant that the labor costs the fence installation did

$350,000 and, therefore, he was to the propertyexceed entitled
to filed a counterclaimpursuant the contract. The defendant also

tofailingthatalleging plaintiff agreement bythe had breached the
Subsequently,pay performancethe incentives contained therein.
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the plaintiff amended its claim to include a count for money
damages.

parties priorThe trial thatagreed to Massachusetts construction
contract law applies and that the trial court would decide the

issue after a onreplevin jury trial the contract juryclaims. The
(1) (2)found that: the defendant had not breached the agreement;

(3)the hadplaintiff agreement;breached the and the defendant was
$61,000.entitled to indamages the amount of plaintiffThe filed

motions for judgment verdict tonotwithstanding the and set aside
the verdict. The trial court the indenied motions and ruled favor of
the on writplaintiff appealthe of Thisreplevin. followed.

appeal,On thatplaintiff arguesthe the defendant cannot recover
damagescontract under lawMassachusetts because he failed to
theperform completely. Accordingly,contract plaintiff arguesthe

that the trial in denyingcourt erred its motions judgmentfor
notwithstanding the verdict and to set theaside verdict.

thatpartiesBecause the agree appliesMassachusetts law to
contract,interpretationthe of applythe we will Massachusetts law

to appeal,the substantive issues on and New lawHampshire to
663,v.procedural Sylvester, 667,matters. See Waite 131 N.H. 560

619, (1989).A.2d 621
We first address the motionplaintiff’s judgmentfor notwithstand-

theing verdict.

partyA judgment notwithstandingis entitled to the
onlyverdict when the maysole reasonable inference that be

evidence,drawn from the which must be viewed in the light
to nonmovingmost favorable the is soparty, overwhelm-

iningly moving partyfavor of the that no contrary verdict
could stand. The court weigh inquirecannot the evidence or

witnesses,into the of ifcredibility the and the evidence
adduced at trial is or ifconflicting, several reasonable

drawn,inferences be the motionmay should be denied.

Pomerleau, 456, 458-59, 1285,v.Langlois 143 N.H. 726 A.2d 1287
(1999) omitted).(quotation

law,to “aPursuant Massachusetts contractor cannot recover on
showingthe contract itself andcomplete performancewithout strict

Const.,of all its PDM v.terms.” Mechanical Contr. 618Suffolk
(Mass.72, Ct.), denied,74 App.N.E.2d review 622 N.E.2d 1364

(Mass. 1993). thatplaintiff testimonyThe contends the defendant’s
30,that byestablished the contract was not completed September

1995, that not remainingand the defendant did thecomplete “punch
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notthe contract wasarguesThe that becauseplaintifflist” items.
damages.contractthe cannot recoverdefendantcompleted,

for theevidencecontends that there was sufficientThe defendant
thethroughoutmodifiedagreementconclude that the wasjury to

the modifiedfully completely performedthat andproject and he
express.needmodify“An to a contract not beagreement. agreement

andRather, from attendant circumstancesmayit be inferred the
Steel,Eng.A. Leo v. So. Newparties.”of the Nash Steelconduct

1980).(Mass.Etc., 71, App.402 75 Ct.N.E.2d
theconflicting testimony regarding whetherThe record reveals

modified,and,contract ifand conditions of the were modifiedterms
by the defendant.completely performedwhether the contract was

defendant,tolightin the most favorable theViewing the evidence
thesupportthat there was sufficient evidence towe conclude
andparties’the was modifiedagreementreasonable inference that

undercompletely performed obligationshisthat the defendant had
contract asthe modified.

testified that there werepresident, Coughlin,The Johnplaintiff’s
jobthe modified terms and condi-throughoutoral discussions that
the thereSimilarly,of the contract. defendant testified thattions

in throughout projectnumerous the contract thechangeswere
of theinstallation that was notincluding partadditional fence

Thus, concludedagreement. jury reasonablya could haveoriginal
originalthat the written contract was modified.

date, jurythe 30 heardRegarding September completion the
delayedthat the and his were for the firsttestimony defendant crew

to clear beforejob theytwo months of the because had brush
notthe defendant that didinstalling Coughlinfence. The testified

completion juryan issue of when it had Thelapsed.make the date
items, theexcept “punchheard for the list”testimonyalso that

have,Thus,in aproject completed jurywas November 1995. could
completionthat the date was for tworeasonably concluded extended

delay.ofmonths because the
“punchthe testified that finalLastly, developeddefendant he the

list” because he that there were with the andproblems projectknew
assuredprofessional reputation. Coughlinwas concerned about his

thatAdmittinghim that the items would be taken care of.remaining
defects, that were“[t]hethere were the defendant defectsexplained

over, Thus,tothat I had no control and I was told back off.”defects
not notalthough completeit is that the defendant did workdisputed

items, reasonablylist could thatpunch juryon the a have concluded
bydid the as theagreementthe defendant not breach modified

parties.
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Because there was testimony and evidence to support the
verdict,jury’s we affirm the trial court’s denial of the motion for

judgment notwithstanding the verdict. See Langlois, 143 N.H. at
459, 726 A.2d at 1287.

plaintiffThe next thatargues the trial court inerred denying its
motion to set aside the verdict. We will set a juryaside verdict if it
is “conclusively against weightthe of the evidence” or “if it is the

mistake,result of orpartiality, corruption.” Watts,Broderick v. 136
153, 162, (1992).600,N.H. 614 A.2d 606 “Conclusively against the

weight of the evidence should interpretedbe to mean that the
verdict was one no juryreasonable could return.” Id. (quotations

omitted).and brackets

As the plaintiff thatargues only the jury verdict was against
weight evidence,the of the we limit our accordingly.review Having

that jury’sdetermined the verdict was reasonable in oflight the
it,evidence before we conclude that the verdict was not conclusively

against weightthe of the evidence. Accordingly, we affirm the trial
court’s denial of the motion to set aside the verdict.

Affirmed.
All concurred.
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