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that the trial court’s decision to award fees was either clearly wrong
or unsupported by the record.

Affirmed.
THAYER,j., sit;did not the others concurred.
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JOHNSON,J. The plaintiff, Taylor Soper, appeals the decision of
J.)Superiorthe Court (Fitzgerald, his motiondenying summaryfor
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Purdy’s cross-motionLindadefendantgrantingjudgment, partially
againstclaimassumpsithisdismissingandsummary judgment,for

Superiorof thethe decisionappealsalsoThe plaintiffthe defendant.
in theJ.) the defendantin favor of(Smith, judgmententeringCourt

in part,in affirmpart,reverseclaim. Wemeruitquantumplaintiff’s
in and remand.part,vacate

1989,In Aprilfacts.following undisputedtherevealsThe record
(firstagreementa salesexecutedand the defendantplaintiffthe

plaintiffwhich theterms undermemorializing theagreement)sales
agreementsalesThe firstto the defendant.to sell five cowsagreed

below, I,identifiedof five heiferspurchase“In forstated: return
$23,843 bysum ofSoper thepay Taylorto[Purdy], agreeLinda

bethat date willbalance after1, Any outstanding1989.June
to thepayfailedThe defendantinterest.”simplefinanced at 11%

1989, and, discussions1, periodicdespiteJuneprice bypurchase
fourthe nextduringthe plaintiffdebt withoutstandingtheabout

In1994. Octoberthe fall ofbyamount owedpaidhad not theyears,
(second sales“sales1994, agreement”anotherparties signedthe

stating:agreement)

below, I,of five heifers identifiedpurchaseIn forreturn
sum ofSoper thepay Taylorto to[Purdy], agreedLinda

after that$23,343 1, outstanding balanceAnyJune 1989.by
tointerest beyear, unpaidat 11%perincurred interesttime

1, 1994Julyamount owed. Effectiveto the principaladded
atcharged perbe 8%on willprincipalthe interest rate the

to theto be addedwill continueAny unpaid interestyear.
amount owed.principal

after the secondpaymentsfurthermade noThe defendant
infiled suit Juneplaintiffthesigned. Consequently,wasagreement

in quantumand1996, assumpsit theoryanseeking relief under
was barredthat the actionargued assumpsitdefendantmeruit. The
(1997),limitations, andsee RSA 508:4statute ofapplicabletheby

laches,ofbywas barred the doctrinethat meruit claimquantumthe
635,628, A.2dLaura, 141 690In Estate N.H.see regenerally of

(1997). the defen-grantedcourt1011, superior partiallyThe1016
dismissed thesummary judgmentfor andcross-motiondant’s
merits on thehearing on thesubsequentclaim. After aassumpsit

claim, plaintiff’scourt held that thesuperiormeruit thequantum
followed.appeallaches. Thisbyclaim was barred
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I. Motion Summary Judgmentfor

The plaintiff first contends that trialthe court in grantingerred
the defendant’s cross-motion for summary judgment. “Aagree.We
motion for summary judgment may granted onlybe where no
genuine issue of material fact present,is and the ismoving party
entitled to ajudgment as matter of law.” Manchester,Goss v. City of

449, 450-51, (1995)140 785, omitted).N.H. 669 A.2d 786 (quotation
In determining summarywhether judgment is appropriate, we
consider the below,affidavits and other evidence submitted anyand
reasonable them,inferences to be drawn from in lightthe most
favorable to the non-moving party. Brox, Inc.,See Gould v. George

85, 87-88, 1325, (1993).137 N.H. 623 A.2d 1327
The trial court held that the defendant was judgmententitled to

as a matter of law pursuantbecause to the standard forth inset
Batchelder, 192, 194,Levensaler v. 84 N.H. 114, (1929),A.150 115

the second sales agreement did not contain a clear admission by the
defendant of willingnessher to repay reasoned,the debt. The court
therefore, that plaintiffbecause the filed the claimassumpsit
approximately seven years due,after the debt became the claim was
barred by three-yearthe statute of limitations.

Levensaler,In we stated that the statute of limitations will not act
to bar an action on a debt where there is

a direct and unqualified admission aby debtor within the
statutory period prior action,to the commencement of the
of a subsisting debt which he is liable and willing to pay,

that promise][and this is sufficient aevidence of new
promise which will prevent the statute from aoperating as
bar to a recovery of the debt.

Levensaler, 194,84 N.H. at 150 A. at 115. The admission itself does
not limitations; rather,take the action out of the statute of it is the

promisenew that may be inferred from that admission that removes
the bar. promise, therefore,See id. The new need not express,be but
may implied. Brown, 183,be See v.Engel 184, 402,69 N.H. 45 A. 402
(1897). Thus “the conduct of the debtor must be such justifyas to an
inference that a new promise was made and the inference must
actually bybe drawn the trier of facts before the bar of the statute

Levensaler,will be 194,overcome.” 84 N.H. at 150 A. at 115.
However,

circumstances,there be accompanying[i]f repelwhich the
presumption of a orpromise intention to ifpay; the
expressions equivocal, indeterminate,be vague and leading
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inferences,conclusion, at to probablebut bestno certainto
weways;minds in differentdifferentmaywhich affect

of a newas evidencejurynot to to aought gotheythink
action.the cause ofto revivepromise

omitted).(1887)231, (quotation237122 U.S.Thompson,v.Shepherd

ait determined aserred whenthe trial courthold thatWe
defendant didtheagreementin the second salesof law thatmatter

incurred, willingwas toor that shethe debt“admit she owednot
trial courtcontract.” Thethe earlierunderpay requiredas

a mereasagreementsentence of thatthe firstcorrectly identified
itself,which, is insufficient tobypriorof the debtacknowledgment

(ifid.has been made. Seethat a new promisethe inferencewarrant
of an oldacknowledgmentfrom anis to be inferredpromisenew

towillingthat is stillrecognition debtordebt, must be a directthere
however,debt). declaresagreement,sentence of theThe lastpay old

principalto thecontinue to be addedinterest will“[a]ny unpaidthat
added.) inthat this sentenceconclude(Emphasis Weamount owed.”

a factfrom whicha sufficient statementconstitutesagreementthe
“owed,” but alsoisonly presentlynot that the debtfinder could find

the debt.satisfytocontinuing obligationathat there is
agreementsalesthat because the secondarguesThe defendant

$23,343,”SoperTayloras “I will paya suchphrasedoes not include
justifies submissionto thatpromise payand directthere is no clear

See, e.g.,terms.expressnot suchjury. requireto a We doof the case
194, is thatrequiredA. at 115. What isLevensaler, 84 N.H. at 150

promise tounqualifiedfrom which ancontain “termsagreementthe
122 at 238 (quotationU.S.implied.” Shepherd,is to bepay [the debt]

omitted). wouldinterestagreement any unpaidthatThe defendant’s
aimpliesamount owed”principalto “thecontinue to be added

agree-under the first salescontinuing obligationof arecognition
otherwise,If to concludewillingness pay.a to we werement and

interest besum to which the new wouldprincipalbe nothere would
it held that as atrial court erred whentheAccordingly,added.

promisea newlaw, not assume there wasfairlyof one couldmatter
cross-the defendant’sgrantingwe reverse its orderpay,to and

summary judgment.motion for

incourt erredalso contends that the trialThe plaintiff
because, ofas a mattersummary judgmentforhis motiondenying

agreementthat second saleslaw, rulingto a thehe was entitled
Althoughto his action.of limitations as a barthe statuteremoved

agreement, bythat salesrulingtrial in the secondthe court erred
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terms,its was debt,insufficient to revive the when we view the
record in a light defendant,most favorable to the issues of material
fact remain which preclude granting the motion in favor of the
plaintiff. See generally Sullivan, 428,Dwire v. 430,138 N.H. 642

1359, (1994).A.2d 1360 Specifically, defendant,while the in her
affidavit, does not contest that signedshe the second sales agree-
ment, she disputes its meaning and her intent at its execution.
Additionally, the plaintiff submitted evidence of conversations be-
tween the thatparties belie this claimed intent. The debtor’s
understanding regarding the of anmeaning agreement purported to
be a reaffirmation is a ofquestion 186,fact. See Engel, 69 N.H. at 45

Therefore,A. at 403. summary injudgment favor of the plaintiff is
inappropriate because the parties continue to about adisagree

fact,material the parties’ intent at the time the second sales
agreement Thus,was executed. we affirm the trial court’s denial of

plaintiff’sthe motion for summary judgment. Mathena v.Cf.
Co., 249, 251, (1987)Granite State Ins. 284,129 N.H. 525 A.2d 285

(concluding that trial court result,reached the proper but affirming
basis).on a different

QuantumII. Meruit Claim

plaintiffThe also contends that the trial court inerred ruling
that his quantum claimmeruit was barred by the doctrine of laches.

determination, however,That was made after the superior court
already had ruled that the plaintiff’s assumpsit claim was bybarred
the applicable statute of limitations and that the second sales
agreement was not a reaffirmation of the defendant’s debt. “The
propriety of applying hinges uponlaches the particular facts of each
case.” Healey Durham,v. Town 232, 241,New 140 N.H. 665 A.2dof
360, (1995).368 Because we have determined that it was improper
for the trial court grantto summary judgment in plaintiff’sthe
assumpsit claim and remandingare for a determination of whether
the second agreementsales was in debt,fact a reaffirmation of the
it would be imprudent and speculative to address a quantum meruit
claim at this time. Galloway v. Chicago-Soft, 752,142 N.H.Cf.
758-59, (1998).982,713 A.2d 986 Accordingly, we vacate the court’s
ruling regarding the plaintiff’s quantum meruit claim and remand
for further proceedings consistent with opinion.this

in part; reversed inAffirmed
part; vacated part;in remanded.

All concurred.


