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(JohnT. McLaughlin, Kacavas,Philip attorney general P. senior
brief,general,assistant onattorney Delker,the and N. William

assistant general, orally),attorney for the State.

Gross, Dover, byHoward of brief and fororally, the defendant.

j.HORTON, defendant, Dixon,The Arthur hisappeals conviction
J.)in (Fauver, forSuperior Court one count of aggravated felonious

(1996).sexual assault penetration. 632-A:2,without RSASee II We
affirm.

January 1996,Between August1993 and the victim regularly
visited her grandmother, who lived with the defendant. spentShe

everyone other innight Farmingtonweekend at her grandmother’s
residence, which changed location duringthree times this Inperiod.

1996,July the victim parentsdisclosed to her thatseparately the
defendant had her.”improperly “touched The victim’s father re-
ported the allegations to the local police department.

A grand jury subsequently indicted the defendant on three
ofcharges aggravated felonious sexual assault. After a trial injury
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chargesof buttwo1997, acquittedwasthe defendantNovember
of the third.convicted

(1)by:court erredargues that the trialdefendantappeal,On the
(2) to find therefusingparticulars;offor a billdenying his motion

(3) to excludehis motiontestify; denyingtoincompetentvictim
aacts; (4) him to cross-examineto allowrefusingof badevidence

(5)defendant; andmade thebyregardingwitness statementsState
instruction.jurysupplementalan erroneousgiving

I. Bill Particularsof

occurringassaultsfor three sexualwas indictedThe defendant
1, indictments1, 1993, The threeand 1996.January Augustbetween

commit-withcharged the defendantexcept that eachwere identical
trial, thePrior toat a different address.ting assaultsexual

andthe dateparticulars specifyingfor a ofdefendant moved bill
Trialin The Courtthe indictments.chargedlocation of each act

trial,J.) themotion, the close of(Mohl, the but atinitially denied
J.) to(Fauver, request requiredefendant’sthegrantedTrial Court

the location of eacha reasonable doubtprove beyondthe toState
toargues that the trial court’s refusalThe nowassault. defendant

him unablethe dates of the assaults leftcompel specifythe State to
his and Stateand violated federaladequateto an defenseprepare

rights.confrontationjeopardy anddouble

protectto a defendantparticulars“The of a bill of ispurpose
for offenseinadequatelya second an describedagainst prosecution

A ofintelligenthim to an defense. billprepareand to enable
ofwithin the areastrictly prosecution prooflimits the toparticulars

Allison, 550, 554, 1089,134 595 A.2d 1091the State v. N.H.bill.”
omitted).(1991) citation, The(quotations, emphasis, and brackets

grant a for a bill of isparticularswhether to motiondecision
Voorhees,discretion. State v.committed to the trial court’s sound

825, (1993).650, will the652,137 632 A.2d 826 We not reverseN.H.
“clearlyunless the defendant shows that it wasdecision below

of Id.prejudiceor to the his case.”untenable unreasonable
omitted).(quotation

aggravatedof assault not an of the“The exact date the is element
234,Demond, 233,v. N.H.felonious sexual assault crime.” State 136

omitted).(1992)1342, (quotation614 a defenseA.2d 1342-43 Where
“aage possible,the or of limitations isbased on victim’s statute not

thecomplaininghas no basis for that indict-generallydefendant
date,a a theallege showingment fails to absent thatprecise
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a possibility prejudice specificinexactness raises of to him.” Id. at
omitted).234, (quotation614 A.2d at 1343

allegeThe defendant does not that he had a defense based on
agethe victim’s or of questionstatute limitations. The is whether

specificthe lack of the possibilitydates raised of prejudice specific
to him. The that forty-fourdefendant asserts the periodmonth
alleged in the prejudiced abilityindictments his prepareto a
defense based on lack of opportunity. arguesHe that because he
“had opportunityno or to the inaccess locations alleged the
indictments other than those times hewhen lived in those loca­
tions,” ofknowledgea the dates tospecific was necessary insure
that he notwould be convicted for an act acommitted at location
when he did not reside there.

The State that itcontends because did not know the specific dates
assaults,of the it not requiredshould be to arbitrarily select exact

dates in order to furnish the andefendant with alibi defense. We
agree.

Although forty-four months a of inlengthy periodis whichtime to
see,assault, 234,a actallege single e.g.,of id. at 614 A.2d at 1342

ten-month(alleging saywe cannot that it isperiod), excessively long
law, (Tenn.Gibson, 231,as a matter of see State v. 973 S.W.2d 241

1997) four-yearCrim. App. (alleging period). We determine on a
case-by-case basis whether the defendant to awas entitled bill of
particulars.

Here, denythe defendant does not that hadhe access the victimto
at the trial,locations the timealleged during period alleged. At he

credibilitythe victim’schallenged and denied that the assaults
occurred. That the defendant did not access to the victimhave at
one location while atresiding another does not constitute a time-­

dates,requiring specificationbased defense of Woertman v.cf.
(Colo.188,People, 1991),804 P.2d 191 because Statethe was

required proveto thatonly the defendant assaulted the victim once
at each location before the indictments withinwere returned and the

limitations, 620,statute see Seymour, 622,of State v. 142 N.H. 707
(1998).130, 132 circumstances,A.2d Under these we cannot see how

the lack specific prejudicedof dates the theydefense because were
not an essential element of crimesthe id.charged. Cf.

Boire, 622,The arguesdefendant that State v. 124under N.H. 474
(1984),A.2d 568 he was entitled to information of the exact date of

each so as along possibilityoffense there was of asserting a
defense. We dodisagree. requiretime-based We not the State to fix

assault,precise for inaggravateddates felonious sexual part
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it, victimspartin becausemandate andstatute does notbecause the
children, inyoungif aretheydifficulty, especiallyhavetypically

aovermaythat have occurredof offensesdatesrecalling specific
83,346,Williams, 343, 629 A.2dv. 137 N.H.See Statelong duration.

the State to(1993). requireargument would85 The defendant’s
allegesa defendantof the assault wheneverthe exact timeprovide

to Boire sorefuse readof defense. Wethe a time-basedpossibility
to a billrequired furnishmaythat the State beBoire statesbroadly.

it for thenecessaryshowif the defendant canof particulars
ABoire, 624, 474 at 569.N.H. at A.2dof a 124defense.preparation

the of a time-basedbare, possibilityalone ofeonclusory assertion
particulars.to a bill ofrightis to invoke theinsufficientdefense Cf.
(1996).553,Chick, 503, 507, 556141 N.H. 688 A.2dState v.

thatreason, reject the contentionthis we also defendant’sFor
initiallyto exact dates. Weprovidethe StaterequiresWilliams

for a billrequirementsnot theout that does addresspoint Williams
inRather, recognized exception,a secondparticulars.of Williams

rule ofgeneralto to the that timeparticulars,addition a bill of
Seeaggravatedis an in felonious sexual assault.assault not element

622-23, the alleges707 A.2d at 132. StateSeymour, “[I]f142 N.H. at
in ora the indictmentthe crime occurred within time frame

a of defenseopportunityand the defendant asserts lackcomplaint
time frameperiod,for entire then the State must establish thethe

623, protectsat 132.proof.”as of its Id. at 707 A.2d Williamspart
onof assault from conviction baseda defendant accused sexual

periodof the victim outside of the timeevidence his access to
Williams, 348,in at 629 A.2dthe indictment. 137 N.H.alleged See

aactuallyA defense that heat 86. defendant must assert time-based
inperiodfor the entire the indictment to bechargedwas unavailable
347, 629 atentitled to a instruction. See id. at A.2d 85-86.Williams

Here, exposethe not him to a conviction based onevidence did
or allegedto the victim before after theevidence of access

Moreover, notdefendant that he didtime-frame. the conceded
apply.therefore does nota defense. Williamsassert time-based

however, anmightthat haveargues, presentedThe defendant he
if he the of thespecific prioralibi defense had known dates assaults

by atimposedthat of location the courtrequirementto trial and the
mightto his it bethe of trial too late aid defense. Whileend was

such information beforeacquiremore convenient for a defendant to
trial, the not have that informa-problema arises when State does

situation, orIn trial court cannot determine whethertion. this “the
hampered in his defense until the courtnot the defendant has been

offer as to the and of theproof placeknows what the state will time
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offense, and how this to theoryevidence relates the actual of
(Tenn. 1991).739,Byrd,defense.” State v. 820 741S.W.2d Generally,

this means information will not apparentbe until the case tried.is
Hence, weId. conclude that the trial court makingdid not err in its

ruling the hadafter evidence been submitted.

rejectWe further the defendant’s contention that the ofdenial
a of particulars rightbill violated the to confront his accuser under

I,Part Article of15 the State Constitution and the Sixth Amend­
ment of the Federal Constitution because it strategiclimited his
ability to cross-examine the victim. As the federal confrontation

greaterclause protectionaffords no than the State confrontation
clause, Roberts, 731, 744, 1225,see State v. 136 N.H. 622 A.2d 1235
(1993), first,we consider his claim under the State Constitution see

Ball, 226, 231, 347, (1983),State v. 124 N.H. 471 A.2d 351 and refer
Jaroma,ifto federal law it inonly analysis,aids our see v.State 139

(1995).611, 613, 1131,N.H. 660 A.2d 1132

opportunityThe to aimpeach credibilitywitness’s through
cross-examination is guaranteed under this State’s confrontation

Roberts, 744,clause. See 136 N.H. at 622 A.2d at 1234. The lack of
not, however,a bill of particulars did thepreclude defendant from

questioning the victim about his access to orher dates of the
assaults. The had an opportunitydefendant to thecross-examine

508-09,State’s v. Rodriguez, 505,witnesses. State 136 N.H. 618Cf.
(1992).810, Indeed,A.2d his812-13 counsel atstated trial that the

defense to righthad chosen exercise its of thanconfrontation rather
cross-examiningavoid victim. Thatthe he chose to elicit the victim’s

statements, including testimonyinconsistent that he had touched
occasions,her aover numerous was matter trial strategy,of and

does not curtail to confrontrighthis witnesses.

The arguesdefendant also that the a ofabsence of bill
particulars himspecifying placesexact dates in ofjeopardy being

forprosecuted the same crime twice. analyzeWe the firstquestion
Constitution, Ball, 231,under the State see 124 at 471N.H. A.2d at

350, Jaroma,citing only analysis,federal law to aid our see 139 N.H.
613,at 660 A.2d at 1132. Because the State providesConstitution as

protection area,much as the Federal Constitution in this we need
Haines,not undertake a federalseparate analysis. See v. 142State

692, 696, 762, (1998).N.H. 709 A.2d 764
In an for assault,indictment felonious sexual “theaggravated

breadth of the period alleged provide grounds[does to fear thenot]
640,possibility Lakin, 639,of double v. 128jeopardy.” State N.H.
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the(1986). prosecutingis from846, The barredStateA.2d 847517
theof entireduring any partacttypefor same ofthedefendant

Hence, by allegingSee id.in the earlier indictments.allegedperiod
affords the defendantactuallythe Stateperiod,broader timea

a narrower timeby allegingthanjeopardy protectiondoublegreater
period.

WitnessII. Competency of

totrial, defendant movedtestimony,victim’s theafter theDuring
suchthat the victim demonstratedarguingcharges,dismiss the

truth and falsehoodthe difference betweentoinability understand
theThe trial court deniedwitness.incompetentwas anthat she

thatincompetent, concludingto themotion and refused find witness
“something jury can consider.”testimonyof was theherqualitythe

thefailingin to findthe trial court erredarguesThe thatdefendant
witness, testify.victim, tokey incompetentthe State’s

seetestify,togenerally presumed competentisA witness
the lacks601(a), court finds that witnessEV. unless “theN.H. R.

asobserve, narrate as wellto remember andcapacitysufficient
601(b).truth,” EV. Whetherthe N.H. R.dutythe to tellunderstand

trialby thequestionis a to be determinedcompetenta iswitness
(1992).Aikens, 569, 571, 948,607 A.2d 949v. 135 N.H.court. State

ofthe court’s determinationsupports [trial]the record“Where
anabsent abusenot disturb that determinationcompetency, we will

omitted).(quotationof discretion.” Id.

as “rid­testimonycharacterizes the victim’sThe defendant
and that it exhibitsarguesconflict and inconsistencies”dled with

ad­such as streetinability concepts,”to basic“her understand
trial, andold at the time ofyearsThe victim was elevendresses.

ledeasilyas trial court that she wasparties agreedas well theboth
testimony, knowledge,A inconsistent lack ofin her child’stestimony

to the issue ofto certain skills are materialinability graspor
incapablenot a that the child isfindingdo mandatecompetency but

narrating, or the truth. See Stateobserving, remembering, tellingof
(1994).551,617, 620, findingA.2d After aBriere, 644 554v. 138 N.H.

finder,of for the factthey questions credibilityareof competency,
of id.testimonythe value the Seeresponsibility to assesswho has

620-21, that the victim644 A.2d at 554. The record showsat
answers,asked of her and articulatedquestionsunderstood the

trial courtpersonalher observations. Themany of which reflected
wascomprehensionthe victim’s level ofclearlywas aware that
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limited, abilitycommensurate with the of eleven-year-old children.
621,id. at 644 A.2d at Finding discretion,554. no ofabuse weCf.

defer to the trial court’s determination that she was competent,
particularly since it was made with the benefit of first-hand

Mills, 50,46, 1104,observation. v.State 136 N.H. 611 A.2dCf.
(1992).1105-06

III. Admission Evidenceof

The defendant contends that because was chargedhe with sexual
assault without trialpenetration, the court under Newerred

404(b)Hampshire Rules of Evidence 403 and by allowing evidence
that the defendant thepenetrated victim and that such penetration
“hurt.”

We will not the evidentiarydisturb trial court’s anrulings absent
134, 137, 1377,abuse of discretion. v. 142 N.H.Crosby,State 697 A.2d

(1997). 404(b)1379 providesRule in part:

crimes,Evidence of other or actswrongs, is not admissible
to aprove personthe character of in order to show that the
person conformityacted in therewith.

404(b)The argues, found,State and the trial court that Rule
inapplicableis because the apenetration constituted material part

of the of touchingelement the victim’s genitalia to thecharged
agree.defendant. We
statute, possibleUnder our it is to touch genitalia without

penetration, normally possiblebut it is not to penetrate genitalia
(1996touching 632-A:2,without IComparethem. RSA Supp.&

1998) 632-A:2, II; Schmidt, 859,RSA v.State 562 876N.W.2dwith cf.
(Neb. 1997). Here,Ct. theApp. clearly anyevidence thatshows

apenetration touchinginvolved of the victim’s genitalia. The victim
testified that on three occasions the defendant had put his hand

clothes, hand,under her genitaliarubbed her with his digitallyand
penetrated genitalia.her The penetration was not a actseparate

rather,from touching; case,the under the facts of this it formed a
partmaterial of touching.the course of of penetration,The evidence

therefore, crimes, acts,”is of wrongs,not evidence “other or and
404(b)Rule not apply.does

Rule 403 provides that relevant mayevidence be excluded if “its
isprobative substantiallyvalue outweighed by dangerthe of unfair

issues,prejudice, confusion of the or themisleading jury.” Evidence
that the penetrateddefendant the victim with his isfingers proba-

intentionallytive of he touched her “underwhether circumstances
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for of sexualbeing purposeas thereasonablycan be construedthat
632-A:2, notII. trial court didRSA Theor gratification.”arousal

Castine, 141 N.H.in State v.admittingits it. Seeabuse discretion
(1996).304-05, 653,300, A.2d 657681

State WitnessCross-ExaminationIV. of
antrial, a officer who had conductedpolicethe State calledDuring

theThe testified to defendant’sthe defendant. officerinterview with
and Asbetween 1993 1996.concerning his residencesstatements

cross-examination, ob-thehis Statecounsel commenceddefense
thateliciting testimonyfroma the defenseruling barringtained

officer, denied assault-his with the the defendantduring interview
victim.ing the

theto cross-examineargues that he was entitledThe defendant
completenessof under theabout his assertion innocenceofficer

solelythe officer testifiedcontends that becausedoctrine. The State
during periodthedefendant’s various residencesregarding the

indictments,in of are irrelevantassertions innocencecharged the
apply.does notcompletenessand the doctrine

Hampshire Ruleuponrelies in NewAlthough partthe defendant
106, andapplies writingstoexpresslyof Evidence Rule 106

is partialEv. 106. Rule 106 astatements. See N.H. R.recorded
“completeness,”common law doctrine of whichcodification of the

as orwritingsto well as recordedapplies verbal utterances
1017,Warren, 633, 637,N.H. 732 A.2dstatements. See State v. 143

(1999). 106, lawof Rule the commonDespite1019-20 the enactment
to Id. Under thisappliessurvives and conversations.doctrine

the“a has to introduce the remainder ofparty rightdoctrine the
statement, ortestimony,former conversa­writing, correspondence,

and tendssubjectso far it relates to the same matter hencetion as
meaning part alreadyon theexplainto or shed the oflight

1095,Crosman, 527, 531, 1098v. 125 484 A.2dreceived.” State N.H.
(1984) omitted).(quotation

guiltThe that his ofargues omitting mightdefendant denial
a the . . . that“misleading impression jury mighthave left for he

record, however, no foractually have confessed.” The reveals basis
the none.argument, testimonyhis and defendant offers The officer’s

tostrictly identity position,was limited his and the defendant’s
addresses,three and the time the defendant lived at each location.

The defendant’s denial of is unrelated to information hewrongdoing
residences, itas to his and we cannot see how would “shedprovided

reasonablyon latter or rise to an that helight” givethe inference
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Thus,guilt. the completenessadmitted verbal doctrine did not
admission thecompel of defendant’s statements of innocence.

V. Supplemental Jury Instructions

begun, jury questionAfter deliberations had the asubmitted to
the court: “Can have all aquitwe the elements to convict or [sic]
(example/location/motive)[?]” The trial court with aresponded
written beginning, beyondinstruction “The State must aprove

elements,”reasonable doubt followingthe and thereafter enumer-
materialating the elements of the offenses.charged

The the trialdefendant first contends court should have repeated
giventhe Wentworth at the ofcharge conclusion trial. See State v.

Wentworth, 832, 838-39, (1978).858,118 N.H. 395 A.2d In862-63
Wentworth, we a modelpresented jury charge explaining the
reasonable doubt standard. See id.

“A claim that the trial court erroneously instructed or
to jury, questionrefused instruct the or refused to answer a jury in

by defendant,language requested the must be inevaluated the
ofcontext the and all of thechargeentire evidence.” State v.

Dedrick, 502, (1992).505, 127,135 N.H. 607 A.2d trial129 The court
need not use the specific language requested by the defendant and
has discretion to a particular chargedecide whether will assist the

injury reaching a verdict. Id. The defendant bears the burden to
prejudicedshow that he has by chargebeen the as Seegiven. State

Letendre, 555, 1223, (1990).v. 557,133 N.H. 579 A.2d 1224

case,In this gavethe trial court an andunambiguous legally
response jury’scorrect to the v. 130question. Bundy,State N.H.Cf.

382, 384, 713, (1988).539 714 ByA.2d enumerating the material
doubt,that proven beyondelements must be a reasonable the court

explained the ifrequirements for a conviction. theConversely, jury
alldid not find of requirements, clearly obligatedthe then it was to

acquittal.deliver an The reliance ondefendant’s Dedrick is mis­
Dedrick,taken. In a jury’swe held that if question susceptibleis of

interpretations, mayseveral the trial court attemptfurther to
its or juryascertain refer the to themeaning complete instructions

Dedrick, 505,previously given. Here,135 at 607 129.N.H. A.2d at
the trial norneither court the the ofparties disputed meaning the

rather,jury’s thequestion; disputed response.defendant the proper
Having chargeincluded the Wentworth in final priorits instructions

deliberation,to the trial court was not to it inrequired repeat the
insupplemental instruction and we find no error its to dorefusal so.



testimonyof that thelightthat infurther contendsThe defendant
the trial courtclothing,hertouched the victim overhaddefendant

only touching prohibitedjury that thein to instruct thefailingerred
632-A:2, touching.II skin-to-skinRSA is directunder

632-A:2, provides:IIRSA

assaultfelonious sexualperson guilty aggravatedA is of
touches theintentionallywhen hewithout penetration

13 circum-of underperson ageof a under thegenitalia
forreasonably beingas thethat can be construedstances

or gratification.sexual arousalpurpose of

in thelegislative expressedfinal of intent ascourt the arbiterThis is
Arris, 139 N.H.a as a State v.of statute considered whole.words

(1995).471, 828, statutory language469, construe656 A.2d 829 We
325, 326,Hart, 540v. 130 N.H.according usage.to its common State

(1988). a is and859, plainof statutelanguageA.2d 859 “When the
for furtherbeyondlook the statute itselfunambiguous, we need not

omitted).(quotationsintent.” Id.legislativeindications of

theperceive experience throughmeans “to or“Touch”
DICTIO­THIRD INTERNATIONALtactile sense.” WEBSTER’S NEW

1961). plain meaning,2415 Under its “touch”(unabridgedNARY ed.
contact; genitaliaone touchnot to skin-to-skin canis limited

ofbyThis examinationthrough clothing. interpretation supportedis
(1996)632-A:l,a defines “sexualthe statute as whole. RSA IV

touching . . . sexual orcontact” as “intentional of the victim’s
buttocks,parts,intimate and the intentionalincluding breasts and

oftouching coveringof the victim’s . . . the immediate areaclothing
contact aparts.”the victim’s . . . sexual or intimate Sexual with

of assault. RSAperson ageunder the 13 constitutes felonious sexual
(1996).632-A:3, 632-A:2, II theprohibitsIII RSA intentional

essence, of thetouching categoryof In it is a sexualgenitalia only.
632-A:3, III,prohibited by aggravatedcontact RSA elevated to an

632-A:2,The is RSA II includesquestionfelonious offense. whether
words, narrowlyof In how didtouching genitalia over clothes. other

forlegislature categorythe intend to define this of sexual contact
632-A:2,purposesthe of RSA II.

(1996632-A:2,determination, ITo aid in our we turn to RSA &
1998), byassaultSupp. governing aggravated felonious sexual

bodilydirectpenetration, accomplished bywhich can be either
(1996).632-A:l,object.contact or an RSA Vcontact with See

632-A:2, II,inNothing of sexualplain language governingthe RSA
itassaults without that is more restrictivepenetration, indicates
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632-A:2,than RSA I. To so construe the statute would permit
632-A:2,offenders who otherwise fall within escapeRSA II to

prosecution merely material,because some intermediary such as
underwear, genitalia.covered the victim’s We decline to construe

provisionthe so produceas to such an “unjust and seemingly
result,” Farrow,illogical 473, 476, 1029,State v. 140 N.H. 667 A.2d

(1995) omitted),1032 (quotation and concludethus that RSA
632-A:2, II notis limited to skin-to-skin touching.

The defendant’s inremaining arguments his ofraised notice
notappeal were briefed areand deemed waived. See v.State

Monroe, 857, 873-74, 878, (1998),142 N.H. denied,711 A.2d 889 cert.
(1999).119 S. Ct. 807

Affirmed.
C.J.,BROCK, sit;did not the others concurred.
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