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because the document does not indicate Gallagher’s willingness to
Wheeler, (thepay 486, (1843)the debt. v.Manning 13 N.H. 487Cf.

expression willingnessof a to pay indispensable).is Accordingly, we
affirm the trial court’s thatfinding Gallagher did not renew his
promise to Atlantic guaranteeto the performance of Gallagher’s
Sports on the note.

The statute of expiredlimitations on the claimplaintiff’s against
11,1989.Gallagher personally December reject plaintiff’son We the

argument for an extension based on the interveningFDIC’s receiv­
1821(d)(14) (1994),12ership, §see U.S.C. because the limitations

period provided by New Hampshire expiredlaw toprior the FDIC’s
acquisition note,of York,the demand see v.F.D.I.C. Schrader & 991

(5th216, 1993), denied, (1994).F.2d 220 Cir. cert. 512 1219U.S.
In view of foregoing,the we affirm trialthe court’s dismissal of

plaintiff’sthe contract claim. We also affirm the dismissal of the
plaintiff’s fraudulent claimconveyance because it arose out of the

545-A:4, I, (fraudulentcontract :1,action. See RSA III conveyance
action predicatedmust be anupon orunderlying right potential

Mathews,right payment); 313,to 318,Ricker v. 94 N.H. 53 A.2dcf.
(creditor196, (1947)199-200 to conveyanceentitled set aside only to

claim).extent necessary satisfyto his We need not reach the parties’
remaining arguments in ourlight of decision.

Affirmed.
All concurred.
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PER defendant,CURIAM. The The Home CompanyInsurance
(Home), appeals a ruling J.)of the Superior Court (Conboy,
granting a petition for declaratory judgment in favor of the
plaintiffs, (BiancoBianco P.A.),Professional Association James J.
Bianco, Jr., Farley,Michael J. and Eric G. Falkenham. The court
found coverage under two professionalclaims-made liability policies

byissued Home. We affirm in part and in part.reverse
The trial court 11,found the following 1988,facts. On June Lester

Martin suffered personal injuries at Contoocook Campgrounds. On
17, Falkenham,June after meeting with who was an attorney with

P.A.,Bianco Lester and Theresa Martin retained Bianco EA. to
represent them in their claim against Contoocook Campgrounds,
Inc. (Campgrounds). Falkenham worked on the Martins’ case until
August 1989 when he transferred the Farley,matter to who also

17, 1991,worked for Bianco EA. On June dayssix after the statute
of limitations had lapsed, Farley discovered that the Martins’ writ

yet filed;had not been it was subsequently delivered to the sheriff.
1991,In December Campgroundsthe filed a inpleading superior

court raising the statute of limitations as a defense.
1, 1992,On March Bianco EA. renewed its claims-made profes-

sional liability policy Home,with 9, 1992,and on March Farley left
29, 1992,Bianco EA. On June the Campgrounds filed a motion to
case,dismiss the Martins’ which the trial court granted on Novem-

23,ber By 1992,1992. December the Martins had discharged Bianco
EA. and attorneysits and retained the law firm of Devine & Nyquist
to appeal the dismissal of the Campgrounds suit and to represent
them in a possible malpractice suit against Bianco EA. Falkenham

29,left Bianco EA. 1993,on January to work for the firmlaw of
Devine, 3, 1993,Millimet & Branch. FebruaryOn thatknowing the
trial court had dismissed the Martins’ suit and that Falkenham had
communicated with the Martins and their new attorneys about the

limitations,missed statute of Bianco applied to renew the Bianco
EA. policy with Home for an additional year of coverage beginning

1, time,March 1993. thatBy both Farley and Falkenham had left the
firm. Bianco completed the renewal application, listing the firm’s

toattorneys coveredbe under the new policy, but not disclosing the
Martin incident.

24, 1993,MarchOn an attorney from Devine & Nyquist wrote a
demand toletter Bianco identifying potentiala malpractice claim
against Farley later,and Bianco EA. daysTwo Bianco informed
Home of the Martins’ claim.potential

We affirmed the dismissal of the Martins’ case by superiorthe
court. See Martin v. Inc.,Contoocook Campgrounds, No. 92-768
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1993). suita(N.H. 5, malpracticeMartins filedTheNovember
Mayin 1994. OnPA., Bianco, and FalkenhamFarley,Biancoagainst

Falkenham,P.A., Bianco,Bianco27, attorney representingtheMay
Home of thesuit notifiedmalpracticein the Martins’Farleyand

HomeDevine, & Branch also notified31, MillimetMaysuit. On
The plaintiffsFalkenham.againstthe claimits ofpolicyunder

in superiordeclaratory judgmentforpetitionfiled asubsequently
insur-professional malpracticetheircoverage underseekingcourt

policies.ance
aprovideto defenseobligatedthat Home istrial court ruledThe
Martins’regarding theplaintiffsfor all of thecoverageand extend

and topolicy,Bianco EA.under the 1993-1994claimmalpractice
Devine, &the Millimetto Falkenham undercoverageprovide excess

13,Aprilissued an datedappealed. opinionHome Wepolicy.Branch
thegrantedWemoved for reconsideration.plaintiffs1999. The

22, 13Apriland withdrew ourCT. R.motion in see SUP.part,
opinion.

(1) had athat: Bianco and FalkenhamarguesHomeappeal,On
had atheyclaim in 1992 becausepotentialHome of aduty notifyto

assertedmalpracticethat a claim would beexpectationreasonable
(2) torequiredBianco and Falkenham wereagainst personally;them

Bianco EA. andagainstclaimpotentialnotice of the Martins’give
(3) Farleybecause andpolicy year;1992-1993Farley during the

duty report potentialto the Martins’Bianco EA. breached their
from the lateclaim, required prejudicewas not to showHome

(4) failure of Bianco todenying coverage; and thenotices before
claim on the Bianco EA. renewalpotentialMartins’disclose the

that voided themisrepresentationconstituted a materialapplication
policy.

First, argumentHome’s that Bianco and Falkenhamwe address
anotify might bringhad a in 1992 to Home that the Martinsduty

individually.claim The trial court found that neitheragainst them
awareBianco nor Falkenham were aware or should have become

reasonably expectedstatute of limitations would bethat the missed
against individuallyof a claim or suit them until theto be the basis

claimactual was made.
toduring year coverageThe Home the 1992-1993 limitedpolicy

and toagainst reportedclaim or claims first made the Insured“any
inIt relevantduring policy period.” provides,the theCompany

ifthat a claim is first madepart,

. . . the Insured shall have theduring policy periodthe
of act or whichknowledge anyor become aware omission
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could reasonably expected givebe to rise to a claim under
Policythis and shall the . . .during policy period give

Companywritten notice thereof to the in withaccordance
Condition VII.

requiresCondition VII the to giveinsured written notice “as soon as
practicable” after the insured becomes any“aware of act or
omission which would bereasonably expected to be the basis of a
claim or suit.”

The of aninterpretation policyinsurance is a of lawquestion
Co.,for this court to decide. v. Paul FireWeeks St. & Marine Ins.

(1996).641, 643, 772,140 N.H. 673 A.2d 774 “We take the andplain
context,ordinary of the inmeaning policy’s words and we construe

the terms of apolicythe as would reasonable inperson positionthe
of the insured based on more than a casual reading of the aspolicy

Co.,a High Country 39, 41,whole.” Assocs. v. N.H. Ins. 139 N.H. 648
(1994).474,A.2d 476

policyBecause the Home does not define phrase,the “rea­
sonably expected,”be we look to HampshireNew law for guidance.

Shaheen,We addressed the of this inmeaning phrase Cappiello,
Gordon, Co., 35,Stein & P.A. v. Home Insurance 143 N.H. 719 A.2d

(1998),562 which professional liabilityconcerned insurance policy
provisions nearly identical to those in this Followingcase. Shaheen’s
guidance, inquirywe hold that the is what a attorneyreasonable

39,would have done under similar circumstances. See id. at 719 A.2d
at If inattorney565. an faith would notgood reasonably believe that

incident, act, omission,liability would result from an or notice is
timely if given promptly attorneyafter the receives that anotice
claim will in fact be made. See id. “Whether the insured acted

in areasonably providing potentialnotice of claim is a ofquestion
40, case,fact for the trial court.” Id. at 719 A.2d at 566. In this

where the trial court had an toopportunity observe the demeanor
witnesses,credibilityand of we will itsuphold findings theyunless
by“are unsupported the evidence or are erroneous as a ofmatter

Bank, 533, 536,law.” Hawthorne Trust v. Maine Savings 136 N.H.
(1992)828, omitted).(quotation618 A.2d 830

each inattorneyWe consider turn. The trial court found that
Bianco never oractively supervisedcontrolled the of thehandling
Martins’ file. There was thattestimony Farleyneither he nor

himexpected supervise Farley’sto work and that the Martins’ case
was a “run of the mill that required specialcase” no fromguidance

attorney.another
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Bianco was the solethe fact thatContrary argument,to Home’s
authority oversupervisoryfirm and had ultimateof theshareholder

vicariouslyhim liable as a matter ofnot makethe firm’s cases does
employees. Exceptof other firm asfor the tortious conductlaw

law, liability of a shareholder ofby personaltheprovidedotherwise
no than that of a shareholdergreatera isprofessional corporation

(1987).294-A:17, aGenerally,RSA IVof a Seecorporation.business
onlyliable for his own acts. Seepersonallyshareholder iscorporate

1998)293-A:6.22(b) amendingand RSA(Supp. (recodifyingRSA
(1987)).A.-25, tolegal authority supportI Home cites no its293-

in a attachesliability partnershipthat vicarious attendantargument
Therefore, not addresscorporation.of a we needamong members

argument.Home’s

not forprofessional corporationAn of a is liableemployee
is at fault inemployees’ appointing,other conduct “unless he

294-A:17, (1987).IIor with them.” RSAsupervising, cooperating
not that Bianco at fault inallege appointing,Home does was
or with it contends that Bianco issupervising, cooperating Farley;

by appointment supervisionliable virtue of his and nominal of
fails, however,Farley. argumentHome’s because under RSA 294-­

A:17, Further,liabilityII is on fault. whilecontingent Home is
inpracticing professionalcorrect that law a does notcorporation

responsibilities attorney,alter Bianco’s as an see Petition N.H.of
Ass’n, 356, 357, 853, (1970),Bar 110 N.H. 266 A.2d 854 Bianco’s

personal liability as a member of a professional association is a
separatematter from his as anculpability attorney under the rules

conduct,of professional see id. no as toexpress opinionWe the
latter.

Similarly, persuadedwe are not that reasonablyFalkenham
should expected claim,have his conduct to of a orbe the basis suit

assuming signedeven that he the retainer contract with the
Martins, on their for year prior Farley’sworked case a to assign-

it,ment to and apparently formallynever withdrew from the case.
Again, RSA 294-A:17 is Itcontrolling. provides “[e]verythat
individual who professionalrenders services as an ofemployee a
professional corporation shall any negligentbe liable for or wrong-
ful act or omission in which he . . . .”personally participates RSA

A:17, added).294- II (emphasis uponThe trial court found that
file,Farley’s assignment to the exceptionMartins’ with the of

1990,ten inapproximately Septemberminutes Falkenham had no
involvement with the case until after the statute of limitations had
expired. The record shows that while Falkenham initially handled
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matter, it Farleythe Martin he transferred to well before the statute
issue,an ceasing any meaningfulof limitations became involvement

in the case.

notquestion differentlyThe is whether we would have found
a have reachedpersonbut “could reasonable the same decision as

Trust,court based on the evidence before it.”the trial Hawthorne
omitted).536,at 618 A.2d at 830 the(quotation136 N.H. Under

here, saycircumstances we cannot that the trial court erred as a
during year,of law in that the 1992-1993 neitherruling policymatter

reasonably expected personalBianco nor Falkenham should have
in a in which both had hadliability only peripheralcase involvement

during Farley’s representation.
itargument denyWe next address Home’s that is entitled to

Bianco and tocoverage they giveto Falkenham because failed notice
potential against Farley duringof Martins’ claim Bianco EA. andthe

It that trial inpolicy year. arguesthe 1992-1993 the court erred
that the the to notice of adetermining policy, obligation giveunder

claim ran to individual whom claimpotential only againstthe the
disagree.be asserted. Wemight

of the notice that:paragraph provision provides “UponThe first
anyaware of act or omission which wouldbecomingthe Insured

a claim .reasonably expectedbe to be the basis of or suit. . written
.byshall be or on behalf of the Insured . . .” Thegivennotice

thatprovidessecond thenparagraph

. . . shallduring policy period giventhe be[i]f [Home]
reasonablyact or omission which could beanynotice of

againstto rise to a claim or suit the Insuredexpected give
Policy, any subsequentlyunder this claim which arises out

to claimof such act or omission shall be considered be
inyearthe ... which the writtenreported during policy

notice was received.

added.)(Emphasis

plainly“The Insured” in the second refers to theparagraph
questionwhom a claim is asserted. The is whetheragainstinsured

specificin first also refers to theparagraph“the Insured” the
Itany policy.sued or to insured under the isbeinginsured

that Insured” in certain policyreasonable to assume while “the
from “an Insured” inmay personsrefer to differentprovisions

Lebrecht,Pawtucket Mut. Ins. Co. v. 104 N.H.other provisions, cf.
420, (1963),465, 468, personsA.2d 422 it refers to the same as190

otherwise,in seeprovisionsInsured” other unless defined“the
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(1979).792, 794, 408,N.H. 409 InChagnon,v. 119 408 A.2dDupont
case, a of the noticereading provisionsthis because reasonable

interpretations,could rise to different we find the term “thegive
Co., 141ambiguous.Insured” See Whitcomb v. Peerless Ins. N.H.

575, (1996).149, 151, inConstruing ambiguity679 A.2d 577 the favor
America, 780,coverage, Royalof see Weaver v. Ins. Co. 140 N.H.of

781-82, 975, (1996),674 inA.2d 977 we construe “the Insured” both
to toparagraphs person.refer the same Since we construe “the

Insured” in the toparagraph againstsecond be one whom a claim is
asserted, Insured” in paragraph against“the the first is also one
whom a claim is asserted. We therefore conclude that Bianco and
Falkenham dutyhad no to Martins’report potentialthe claim
against Bianco EA. and inFarley order to be entitled to personal
coverage.

Home’s assertion that the trial court’s interpretation allows an
insured to potentialconceal claims against other insureds while still
claiming personal coverage amay be reason for an insurer to clarify

inambiguous language its policy. persuadeIt does not us that the
policy in this Pawtucket,case reflects Home’s interpretation. 104Cf.

468, (absentN.H. at 190 A.2d at 423 clear policy language, contrary
interpretation of “the Insured” denying coverage should not be
adopted); Co.,Calabraro v. Metropolitan & Cas. Ins. 142Prop. N.H.
308, 310, (1997) (we310,702 A.2d 312 construe policy ambiguities in

insured).favor of
Third, Home contends that it was not required to show prejudice

resulting Farley’sfrom and Bianco EA.’s late ofnotice the Martins’
claim in order to deny coverage after policythe 1992-1993 had
expired.

The trial 1992,court found that by EA.,November Bianco as
Bianco,represented by “were,and Farley or reasonably should have

been, aware that the missed ofstatute limitations would reasonably
expectedbe to be the basis of a claim againstor suit them” and

givenshould have notice to Home at that time. Because they did not
notify 1993,Home until March their notices were late. But the trial
court concluded that no prejudice resulted to Home from the late
notices, and therefore neither Bianco FarleyEA. nor forfeited
coverage.

Generally, notice,if an givesinsured late the insurer must
prejudice denyshow to coverage. See Sutton Mut. Ins. Co. v. Notre
Arena, 437, (1968).Dame 440, 676,108 N.H. 237 A.2d 678-79 The

burden to prejudice, however,show onmay depend the oftype
insurance,insurance. In liability policy“[a]n occurrence covers all
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occurring during policy period,an theclaims based on event
is tobroughtthe claim or occurrence itselfregardless of whether

known to the insurer theduringattention of the insured or madethe
(Tex.Co., 914,755 918Yancey Floydv. West & S.W.2dpolicy period.”

omitted).1988) An must show prejudiceinsurerApp. (quotationCt.
Cas.policy.under an See Continentaldeny coverageto occurrence

(Mo. 1990).Maxwell, 882, App.v. 799 886-87 Ct.Co. S.W.2d

inpolicynot that the effect here wasdisputeThe doparties
provide liability cover­policy. policiesa claims-made Claims-made

to theagainst reportedthat are made the insured andage for claims
v. N.H.Hosp.Concord Medicalduring policy period.insurer the See

680, 683,Assoc., N.H. 633 A.2dUnderwriting 137Malpractice Joint
(1993).1384, 1386

itcompany provethat an insurancerequirementThere is no
a claims madedue to lack of notice underprejudicedwas

because, an in whichpolicyunlike occurrencepolicy. This is
of a actby negligentthe occurrencecoverage triggeredis

a claims madecoverage period,theduringor omission
iswhen the act or omissionprovides coveragepolicy

insurer,of theto the attentionbroughtdiscovered and
or occurred.of when the act omissionregardless

592,Co.,Placements, Ins. 917 S.W.2dInc. v. Utica Mut.Insurance
1996) (citation(Mo. omitted); v.see also ZuckermanApp.597 Ct.

1985).(N.J.395,Ins., 406 Claims-madeNat. Fire 495 A.2dUnion
that insurer sufferspresumptioninclude a thepolicies necessarily

thetimelynot notice ofthe insurer does receiveprejudice when
seekingfromthe insuredduring policy period, preventingclaim the

T.Main v. Fireman’sSee Chas.coverage subsequent policies.under
(Mass. 1990).28,Ins., 30Fund 551 N.E.2d

givean insured to noticepolicy obligatesa claims-made.When
or omission that “couldanyof actreceiving knowledgeupon

claim,of a it in effectto be the basisreasonably expected”be
policyto it within the currentbringa future claimaccelerates

McKenzie,Fire Ins. v. Baker & 997 F.2dNationalperiod. See Union
(7th 1993). in turn to treat305, obligatesThe insurer itself306 Cir.

that must be insuredclaim as an actual onepotentialthe reported
Bianco EA.’s andAccordingly,it actual in fact. See id.when becomes

inthe claim 1992timely notify potentialfailure to Home ofFarley’s
1993, theactual claim in and we reverseof thecoverageforfeited

coverageEA. and FarleyBiancograntingtrial court’s decision
policy.under the 1993-1994
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to disclose the Martins’Home that the failureFinally, argues
aconstitutedapplicationclaim on Bianco EA.’s renewalpotential

(1998) thatunder 417-C:1 voidedmisrepresentation RSAmaterial
asked: “IsapplicationThepolicy.Bianco EA.’s 1993-1994 renewal

liability againstclaim madeawareany lawyer any professionalof
incident, mightomission whichyear, anyin the or act orpasthim

claim, suit, outarisingof a orexpectedbe to be the basisreasonably
for Biancoservices others?”performance professionalof the of

“No,” the theanswered, he that dismissal ofthough kneweven
be to rise to a claimmight reasonably expected givecaseMartins’

Bianco EA.against

entitled, orAlthough chapter 417-C is “CancellationRSA
Insurance,” specificallyto Renew RSA 417-C:1 isLiabilityRefusal

Insurance,”entitled, byand and itsCasualty“Cancellation of Fire
marine,fire,only casualty, multi-perilterms to or insurance.applies

(1998).417-C:1, I, construing statutory language,RSA :2 WhenSee
theplain ordinary meaningsthe and of words used whenapplywe

298, 300, A.2dSpectacular,Astro 138 N.H. 639possible. Appeal of
(1994). intent,249, thelegislative250 determine “not in whatWe

said, meaningin of what it didmight have but rather thelegislature
Id. Because its title nor includesay.” provisions professionalneither

apply417-C:1 does not here.liability policies, RSA
legal grounds justifythere other or thatmay equitableWhile be

Homemisrepresentation,of the based on materialpolicyrescission
itsexclusively rejecton relies on RSA 417-C:1. We thereforeappeal

360, 261,352, 639Christy,v. 138 N.H. A.2d 266argument. StateCf.
(1994) (court will not raised on appeal).not address issues

inAny remaining appealraised notice of but not briefedissues the
648, 652, 682,Mountjoy,are waived. See State v. 142 N.H. 708 A.2d

(1998).685

part; part.in reversed inAffirmed

THAYER,J., decision;sat did not in the the othersparticipatebut
concurred.


