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(WilliamChiesa,Starr, Peters, of ManchesterDunn &Wadleigh,
orally), forbrief, E. JrMurphy,and Roberta. on the&S. Gannon

the plaintiff.

for theShadallah, Salem, orally,andbyof briefSteven G.
defendant.

Bezanson, for AtomtrusteeTHAYER, Dennisplaintiff,J. The
J.)(Groff,Court(Atom), Superiorfrom aappealsInc.Contracting,

plaintiff’scourt reduced thetrial. Thelengthyafter aorder issued
DevelopmentMeadowsHampshirefrom defendantdamages arising

amount of the defendant’sbycontract thebreach ofCorporation’s
a claim fordid not filethe defendantthoughevendamages,

in and remand.part,in reversepart,We affirmrecoupment.
1990, AtomIn Marchadduced at trial.facts werefollowingThe

to constructlabor and materialsthe defendantprovidecontracted to
$2,895,000. Thepricecontract wasThehousing development.a

thepermittedItinspectionto for fees.payAtomrequiredcontract
alia,of, interAtom on accounttopaymentsto withholddefendant
Thepayand failure to subcontractors.workunremedied defective

breach,in the event of the defendant’sthatprovidedcontract also
notice, the contractcould terminateAtom, days writtenupon seven

lossfor provenexecuted andforpayment “[w]orkand recover
overhead, damages.”and, profitincluding. . . reasonable

thata was discoveredbegan, deed restrictionAfter construction
change ordersmodify plans.its Severaldefendant toforced the

$3,168,582.ensued, contract toincreasing pricethe
1992, paymentsto make furtherthe refusedIn June defendant

month,thatduties. Laterspecifiedcertainperformeduntil Atom
filed forsubsequentlyAtomproject.on theAtom ceased all work

Code.Bankruptcy11 of the United Statesprotection Chapterunder
1993).(West ofprooffiled a§ The defendant11 301See U.S.C.A.

ordefectiveallegingin Atom’s casedamages bankruptcyclaim for
from thea motion for reliefThe defendant filedwork.incomplete

contract, neverbutit could terminate thestayautomatic so
claim forto astay pursuefrom the automaticreliefrequested

in this case.damages
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plaintiff, bankruptcy,The as trustee for Atom in sued the
damages, plaintiff soughtdefendant for breach of contract. As the a

percentage completed according agreedof the work to the state-
ment of values in the contract. The defendant did not file a

recoupment.counterclaim or a claim for See SUPER.CT. R. 33.
superior materiallyThe court found that the defendant breached

by refusing pay any bythe contract to Atom and that breach Atom
held,was therefore,de minimis. The court that Atom’scessation of

project justified.work on the was
calculating damages arisingIn breach,from the defendant’s the

plaintiff damagescourt found that the was entitled to recover for all
performed bywork Atom.The court concludedthat the total amount

Atom $1,054,580earned under the contract was and that Atom
plaintiff$970,585.Thus,received the $83,995.defendant owed the

The court then held that the defendant was “entitled to certain
plaintiff contractuallysetoffs” for amounts for which the was liable.

Specifically, (1)plaintiff by:the court reduced the amount due to the
(2)paidamounts subcontractors;the defendant to the cost of

(3)correcting deficiently completed unpaid inspectionwork; fees;
(4) completeand the cost to work for which Atom billed the

actually perform.defendant, but did not Because the court found
plaintiff,that the reductions exceeded the amount due to the the

plaintiff’s recovery appealwas zero. This followed.
(1)appeal, plaintiff argues allowingOn the that the court erred in:

against damagesthe defendant a reduction because the defendant
(2)sought recoupment; allowingnever filed a counterclaim or a the

unperformeddefendant to deduct the value of defective or work
partwhen the value of such work was of the defendant’s unsecured

(3)bankruptcy ruling plaintiffclaim; that the was not entitled to
(4)damages profits, calculatingoverhead, interest;for lost and and

allegedly plaintiffthe value of Atom’s defective work. The also
alleges finding concerning meaningthat the court’s the of the

bycontract term used to calculate the amount owed the defendant’s
clearly unsupported bybreach was erroneous and the evidence. We

address each in turn.issue

DamagesI. Reduction of
plaintiff sponteThe contends that the trial court’s sua decision to

plaintiff’s damages surprisereduce the constituted unfair and
prejudiced ability presenthis to his Incase. terms of the trial

damages, onlycourt’s measure of we are asked to consider whether
proper. plaintiff arguesthe reductions taken were The that the

recoupmentreductions constitute a to which the defendant was not
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R. 33.SUPER. CT.failed to file for such relief. Seebecause itentitled
file claim fornot to arequiredthat it wasrespondsThe defendant

assessingto theintegralwerethe reductionsrecoupment because
damages.of plaintiff’smeasure the

Ina so far asloss ....may preventA breach of contract
in favor of theloss, will bethe amount creditedpreventsit

wrongdoer.

wrongfully preventedisbuildinga contractor[W]hen
construction, iscompletionthe cost thatfrom ofcompleting

contract to which fullpriceis from thesaved deducted
also, . anhim; . . whenwould have entitledperformance

incomplete building, any partowner a defective orreceives
from costyetis as is deducted theprice unpaidof the that

himof that is awarded to ....completion

(1964)1038,Corbin, §on at 236-38A. Corbin contracts5
added). calculation, however, that theThis presupposes(emphasis

The that theproceduralwith factcomplied prerequisites.defendant
necessarilyto thedamages does not obviateintegralreductions are

S3;file R. Zurback Steelrecoupment.to a See SUPER. CT.need cf.
(1980).44, 153,42,v. 120 411 A.2d 155Corp. Edgcomb, N.H.

tohave been contractualAlthough may “integral”the reductions
athe constituteddamages, we must determine whether reductions

defense, orfiling, recoupment.no additional arequiring

a of the“arisfing]A is of counterclaim outrecoupment type
ofconstitutingor transaction as that the basissame contract

514, 516,Co.,v. 109Varneyclaim.” Enolam N.H.plaintiffs’ General
(1969).11, inof recoupment257 A.2d 13 The doctrine a contract

permitsaction defendant to reduce or the plaintiff’sthe eliminate
damagesor indamages, damagesseek its own excess of the claimed

plaintiff compliednot with aby plaintiff,the either because the has
obligation plaintiffcross of the contract or because the violated

duty the Zurback N.H. atCorp.,another under contract. Steel 120
44, 411 A.2d If is to therecoupment merelyat 155. used defeat

amounts,claim, rather than to recover it is knownplaintiff’s excess
In thisrecoupment.”as Id. case the trial court elimi­“defensive

theplaintiff’s damagesnated the but did not afford defendant
Therefore, if recoup­affirmative relief. such reduction constituted i

ment, recoupment.it would be a defensive
byThe test of whether deductions taken the trial courtthe

inconstitute a or a lies whether therecoupmentdefensive defense



302

claim,ansought byrelief the could stand as independentdefendant
merely plaintiff’sor would defeat the cause of action. In ReCf.

(Ill.1359,Black, 1985);Marriage 477 N.E.2d 1363 App. Ct.of
712,v. Company,Reswick Owens-Illinois Glass 156 715N.Y.S.2d

1956).Ct.(Sup.

In order to ascertain whether the reductions aconstitute
defense,arecoupment analyzedefensive or we must each reduction.

alia,court amount plaintiff by,The reduced the due to the inter
subcontractors, fees,paidamounts to inspection deficientlyand

work. Because these did notcompleted reductions derive from the
attack plaintiff’sdefendant’s on the claim for ratherdamages, but

defendant, Reswick,damages sought byconstituted the see 156
715,atN.Y.S.2d and because the deductions arose from samethe

claim,contract as the aplaintiff’s they amounted to seerecoupment,
516, 13; Association,Varney, 109 N.H. at 257 A.2d at v.Johnson 68

(1895)437, 438-39, 13,N.H. (employment by36 A. 13 of plaintiff
and of bydefendant rendition services plaintiff singleconstituted

Lambert,for of recoupment);transaction Thibault v. 87purposes cf.
(1934)77, 79, 46,N.H. 174 48 (permittingA. defendant forsued

unpaid recoupmentwork under to forcontract seek for damages
fact,workmanship).defective materials and In the damages sought

recoupedto be are result of Atom’s improper performancethe direct
Johnson, 439,of services under the contract. See 68 N.H. at A. at36

13.
Having paymentconcluded that the reductions for the to subcon-

tractors, inspection fees, and deficiently completed work amounted
recoupment,to a we decide the trial properlynow whether court

the recoup againstallowed defendant to those losses plaintiff’sthe
Indamages. maythis situation the defendant elect to set upeither

in plaintiff’shis claim answer to the or file acomplaint, recoupment.
Thibault, 79-80,87 N.H. 174 A. plaintiffat at 48. The thatasserts

either,because the defendant failed to do the court erred in allowing
agree.the defendant to costs. Werecoup

toAccording plaintiff, post-trialthe the court’s decision to award
recoupment surprisea was an unfair that prejudiced presenta-the

his at thatplaintifftion of case trial. The he was theargues denied
toopportunity againstdefend the defendant’s claim.

Court that . . . shallSuperior provides recoupmentRule 33 “[n]o
day,after from ofthirty days except bybe filed the return theleave

costs;uponCourt and of and when a . . . ispayment recoupment
filed, copy plaintiffa shall be to the or his courtgiven attorney.” The

that plaintiff’s suretyfound the defendant filed a claim theagainst
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ato filethat it failedadmitsdefendantTheit later withdrew.which
claims, however, todefendantTheplaintiff.theagainstcounterclaim

toit oweddamagestheto haverightitsduring trialhave asserted
by thecauseddamagesofamountby thethe reducedplaintiff

thatcolloquyfollowingthesupportoffers asThe defendantplaintiff.
com-the defendantofof the ownerduring examinationoccurred

pany:

counterclaim?way[by of]plaintiffdidn’t sue theQ. [Y]ou

No,A. I didn’t.

itwhataccurately reflectthis, offsetsif if theseQ. But
plaintiff]correct, thatyou [thedo believecost towould

did?that [it]in full for the workbe paidshould

A. No.

33. Inwith Rulecompliesexchangethat thisdo not findWe
Atomthatallegesorder, that the defendantthe court notesits

however,stated, that “the defen­courtthe contract. Thebreached
allegedfordamages [Atom’s]fornot counterclaimeddant has

case, the court’sconclude thatof this weUnder the factsbreach.”
ofto an abusecounterclaim amountedof defendant’sallowance the

Trust andMurray Familyv.Corp.Miami Subsdiscretion. See
518, 1366,501, 703 A.2d 1376142 N.H.Partnership,DashKenneth

(1997) fees whereattorney’sto awardabuse of discretion(holding
5,700such); v.Cityfor Concordrequesthad nolitigant pending cf. of

(1981)46,170, 172, 427 A.2d 48Land, 121 N.H.Square Feet of
itsallow counterclaim is withincourt’s decision to(noting that

discretion). defensive andbetweendistinguishRule 33 does not
toasplain language applyingitsrecoupment, and we readoffensive

recoup­athat constitutesany reductiontypes. Consequently,both
274,89 N.H.Company,Co. v.Lehigherroneous. &Cment was Cf.

(1938) not abuse its discretion276, 410, (holding court did197 A. 411
withinpleafailed to filecounterclaim where defendantrejectingin

968, 970,Levine, A.2d117 N.H. 381Phinney v.requisite period);
(1977) in counter­denyingno of discretion735, (holding abuse736

counterclaimant, alia,inter failed toon contract whereclaim
deadline).comply filingwith

court’s reduction forthe trialnext address whetherWe
The trial courtor a defense.recoupmentwork was aincomplete

and failed to installjoba pavingthat Atom failed to completefound
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pipe thoughwater even that work was to have beenrepresented
completed. The court found that the cost to completereasonable

$37,807that plaintiff’s damagework was and reduced the byaward
that amount. We hold that this a properconstituted reduction

plaintiff carrybecause the court found that the did not its burden of
$37,807proving by preponderancea of evidence the inadditional

531,526, 913,v. 137damages. Bailey Sommovigo,See N.H. 631 A.2d
(1993).917 successfullyWe conclude that the defendant defended

the suitplaintiff’s by demonstrating that Atom did not complete
$37,807work itfor which claimed in damages.

II. Bankruptcy

The next the courtplaintiff deprivedcontends that erred and the
jurisdictioncourt of overbankruptcy the distribution of Atom’s

by allowingestate the to of unperformeddefendant reduce the value
and fromdefective work amounts owed the when theplaintiff value
of such work was part of the defendant’s bankruptcyunsecured
claim and the hadwhere defendant not received relief from the

362(a)(7) (West 1993).automatic See 11stay. §U.S.C.A. “The act of
a forfiling petition stays the orbankruptcy commencement contin-

;judicial.uation . . . of . or againsta action theproceeding debtor
that was or havecould been commenced before the commencement

[bankruptcyof the to... or recover a claim againstcase] the
debtor that arose before [bankruptcy]the commencement of the

Nationwide, 766,case.” Overnite v.Transp. Ryder/P-I-E 137 B.R.
(Bankr. 1992) omitted).767 E.D. Mo. (quotation

The first thatplaintiff contends the defendant needed to
obtain stay.relief from the automatic To the extent that the
reduction in damages uponwas based the defendant’s successful

completedefense that Atom did not work for which it claimed
damages, we hold that the diddefendant not need relief from the
automatic See Co. v.stay. Enterprises,H.G. Hall Const. J.E.P. 321

270, (S.C. 1984) (automatic267,S.E.2d 271 App. stayCt. does not
bar brought byaction debtor and does not preclude defendant in

defenses).said action from raising

III. Lost Profits

Next, the that the courtplaintiff argues impermissibly rejected
expert testimony as anticipatedto Atom’s The contractprofit.

breach,provided Atom,that in the theevent of defendant’s upon
notice,daysseven written could terminate the contract and recover

for, alia,payment rejectedinter Theprofits.lost court the testi-
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anticipatedAtom’sregardingwitnessesmony parties’ expertof both
uponand basedunpersuasiveopinionsit found theirprofits because

of profits,court’s denial lostIn the trialprofits. reviewinghistoric
to the defendantmost favorablelightin thethe evidencewe examine

N.H.Butterfield,v. 122it below. Petrie-Clemonsprevailedbecause
(1982).124, 1167, 1170120, 441 A.2d

expertsboth his and the defendant’splaintiff,theAccording to
inprofit past10.7%approximatelyAtom had earned“testified that

subject profitsthe of lostThus, testified onexperts whoyears. both
ifprofits [theat least 10.7%would have earnedthat Atomindicated

fails, however, toThe briefplaintiff’shad not breached.”defendant]
thattranscriptsofpagesin the almost two thousandout wherepoint

R.CT.testimony. See SUP.gavewitness suchexpertthe defendant’s
16(9) must bethat in to recordall references brief(mandating

number). did, however, findappropriate page Weaccompanied by
mosttheby expertthe defendant’s thattestimony in the record

testimonya of 10.7%. Suchgross profit1987 isAtom earned since
not, however, expertthat thenecessarily lead to the conclusiondoes

the10.7% profit uponAtom would have made basedconcluded that
itinto and the defendant.contract entered between

the expertthe because court allowedAccording plaintiff,to
thatprofits, expertsit must have concluded thetestimony regarding
trial Thejudge.to the issue than thequalifiedbetter addresswere

re-unreasonablythat the trial courtplaintiff therefore contends
its own intojected testimony injected opinionandexpert improperly

for in the evidenceusually experts. “[C]onflictsreservedprovincea
orjudge, accept rejectwho could suchbyare to be resolved the trial

as foundportions presented proper,[the court]of the evidence
Paper CityCrown Co. v.including expertthat of the witnesses.” of

(1997)1387,Berlin, 563, 570, and(quotation142 703 A.2d 1391N.H.
'omitted).brackets

inRelyingwith that oftestimony experts.conflicted theOther
marginmanager’s testimony profitthat thepart projecton Atom’s

one, . .if. . two .[m]aybe percent,on .project “negligiblethe was
failed that it wasplaintiffthe found that the to establishany,” court

jobhad beenwould have been earned thisany profitthat“probable
have, tocourttestimony could led the trialFurthercompleted.”

to it wouldpointthe the thatprojectconclude that Atom underbid
projectwho bid on the testifiedprofit.no Another contractorrealize

million, millionnearlyapproximatelyhis waslosingthat bid $7 $4
than Atom’s.higher

addition, projectfrom atestimonyIn the court heard
overthat tookpurchasedfor the contractor the site andmanager
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job working project. point,the whenAtom on Atterminated the that
project twenty-five thirty percent complete. Accordingthe was to to
project manager, company complete projectthe the cost to his to the

nearly departure. Accordingly,was million after Atom’s$4 we
say presented findingscannot from the evidence that the court’s

regarding profits clearly Petrie-Clemons,lost were erroneous. See
126-27,122N.H. at 441 A.2d at 1171.

TV.Overhead

plaintiff argues by refusingThe that the court erred .to
expenses. providedaward it overhead costs and The contract that

payment“[i]f required, may,[defendant] [Atom]the fails to make as
upon [days] [defendant],seven additional written notice to the

payment[defendant]terminate the Contract and recover from the
proven including.,allfor Workexecuted and for loss . . reasonable

acknowledgedoverhead.” The trial court that the contract contem­
plated recovery damagesoverhead,for but notdid award for such
expenses according only damages“[t]hebecause, court,to the

by plaintiff completed[the]claimed are the value of the work under
profit.” appeal, plaintiffcontract,the and the On the makes a

passing testimony regardingthatreference to the fact it introduced
thirty-two percent. plaintiff, appellant,overhead of The as carries

appeal point damagesthe burden on to out where it claimed for
fact, us,overhead. It has not done so. In on the record before we find

nothing supportto athat such claim was made. See In re Thomas
(1996)(“appellant, 55, 57, 113,M.­ 141N.H. 676A.2d 115 has burden

providing appeal”).of court with sufficient record to ondecide issue
argumentbasis,thatOn we find that this warrants no further

Trotzer,Appeal 64, 70-71, 584,review. 143N.H. A.2d719 589Cf. of
(1998).

V Award Interestof
plaintiff arguesThe that courtthe trial should ithave awarded

judgment. provides “[p]aymentsinterest on the The contract that
unpaiddue and under the Contract shall bear interest from the date

payment [plus][of]due atis the rate Prime 2%.”
interpretationproper ultimately“[T]he questionof a contract is a

meaningcourt,of law for this and we will determine the of the
meaning bycontract on thebased that would be attached to it

persons.”reasonable v. UniversityGamble New Hampshire, 136of
(1992) omitted).(quotation9, 13, 357,N.H. “Therefore,610A.2d 360

independently interpret using bywill contract,we the facts found
Serv.,the trial court.” Merrimack School Dist. v. Nat’l School Bus
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omitted).(1995)1197,9, (quotation119811, 661 A.2d140 N.H.
fact,of thisfindingsto the trial court’sgenerallywe defer“Although

by the evidenceunsupporteda isfindingnot whereapplyrule does
529, A.2dN.H. at 631Bailey,law.” 137as a matter ofor erroneous

at 916.

because,was duethat no interestThe defendant contends
recoverycourt, plaintiff’sthetaken the trialbyafter the reduction

contract, accruing onhad beento the interestwas zero. Pursuant
on wasdayfrom that workperformed by paymentAtom thework

theallowedimpermissiblythat courtdue. we conclude theBecause
plaintiff,owed to thedamages againstto moniesrecoupdefendant

to assessdamagesfor to andremand the court recalculatewe
with the contract.based that amount in accordanceuponinterest

“Peron Lot” BasisDamageVI. Calculation

the trial court should have calculatedarguesThe thatplaintiff
arguesa lot” The that the modifieddamages plaintiffon basis.“per

52, for55, paidand 143 would bethat lotsrequiredcontract
as sold. Theremaining paidthe would be forimmediately, but lots

“perAtom on a lot”paythat torecognized parties agreedcourt the
court, however, foundcertain of the work. Theportionsbasis for

aonly arrangement providethispartiesthat the intended that
contract,of over course of thetimingschedule for the thepayments

Atom inbyof contract accordanceassuming completionthe full the
agree.terms.with its We

law, ondecide, of a contract basedmeaningWe as a matter of the
persons.byattached to it reasonablemeaningthe that would be

13, independentlyGamble, 136 N.H. at 610 A.2d at 360. We therefore
contract, trial court.using bythe facts found theinterpret

11, A.2d 1198.Dist., 140 N.H. at 661 atMerrimack School

thatdeterminingIn the the court heldplaintiff’s damages,
for all work executed.plaintiff paymentthe was entitled to recover

percentage completedthat is the of the workThe court found “it
isof A scheduledamages.” paymentwhich as the measureserves

damages.for Themethodology calculatingfrom thedistinguishable
instead,lots;for the it helddeny plaintiff paymentcourt did not the
relating thelanguagethe topartiesthat the intended contractual

paymentfor Because theprovide payment.lots to a timetable
the amount of the contractnecessarilyschedule does not reflect

method ofacceptedthe court ancompleted, properly applied
PERILLO,& CONTRACTScalculating damages. See J. CALAMARI J.

(3d 1987). the14-28,§ at 632-33 The court concluded thated.
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parties did not intend paymentthe toschedule be a means of
calculating damages.

plaintiff finallyThe thatasserts the defendant’s agent admitted
that the defendant sustained no as adamages result of the
plaintiff’s fails,plaintiff’s however,breach. The pointbrief to out
where in the mayrecord such admission be found. See SUP. CT. R.
16(9). We find the plaintiff’s remaining arguments to be without
merit warrantingand no further Vogel Vogel, 321,review. v. N.H.137
322, 595, (1993).627 A.2d 596

Affirmed, part;in reversed
in part; remanded.

All concurred.
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