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('VincentP.A., of A.Craig, Craig,Wenners & Manchester
Wenners, brief,onStephanie StergiouJr. and Ferro the and Mr.

orally), petitioner.Wenners for the

(DianeDevine, Branch, P.A., of MurphyMillimet & Manchester
brief,Quinlan E. T.Friberg,and John Jr. on the and Mark Broth

orally), Authority.for the Manchester Transitrespondent,

JOHNSON, Union,AmalgamatedJ. The Transit Localpetitioner,
(union),717 ofappeals public employeea decision the labor relations

(PELRB),board in PELRB to animplementwhich the refused
ordering respondent,arbitrator’s award the the Manchester Transit

(MTA), to two union toAuthority employees posi-reinstate their
fortesting positive drug by vacatingtions after use the arbitrator’s

award. affirm and remand.We
mechanics,public employer driver-operators,The MTA is a of

employees. dulymaintenance and other The union is thepersonnel,
certified unit for MTA The MTA and thebargaining employees.

(CBA)bargaining agreementunion entered into a collective that
grievance concluding bindingincluded a with final andprocess

arbitration.
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arbitrator found the facts. Infollowing providingThe addition to
routes,service on established bus MTAgeneral passenger the

bus under a contract withprovides services the Manchester School
for in the Manchester publicDistrict students schools. MTA buses

carry signsfor school thatpurposes indicatingused the buses are
1998).193-B:1,within a zone. See RSA :2drug-free (Supp.

inemployedTed Urban was the summer of 1992 as a mechanic at
maintenance,repairthe MTA His duties included bus andgarage.

buses, plowingretrieval of broken and snow with a trucklarge dump
garage positive marijuanaat the lot. Urban tested for in a random

26, 1995, that,test. He on June anddrug suspendedwas was advised
regulationsunder federal issued under the Omnibus Transportation

1991,Employee Testing randomlyAct of he would be tested six
in next and that he would ifyeartimes the be terminated he tested

3, 1996,a April againsecond time. On Urban testedpositive
1996,11,positive. suspended April employerHe was on when the

22, 1996,and onpositive, May bylearned he tested was terminated
MTA.the

was hired the MTA in 1985 andConway by SeptemberDave
minor,a Except non-drug-relatedworked as bus driver. for one

1987, aConway disciplinaryincident in had clean record with the
Conway’s randomly by computer,MTA. name was selected and he

26, 1996,his route on and fordriving Maywas taken while tested
6, 1996, the MTA him because his testdrug suspendeduse. On June

canniboids, ultimatelywere for and terminatedpositiveresults
19, Conwayon 1996. that he smoked aConway acknowledgedJune

marijuana cigarette the weekend before he was tested.
1990,that in MTA a“adopted policyThe arbitrator also found the

in workplace prohibitedthat use of the was and thatstating drugs
policy subject upwho violated the were to toemployees discipline
26, 1996, however, adopttermination.” Not until June did the MTA

on thedrug policy requiring dischargea formal “zero tolerance”
foremployee testing positive drugs.first incident of an

1997,In of an arbitrator heardFebruary griev-and March the
cases,in In both theConway discharges.ances filed the Urban and

justemployee dischargedissues involved whether each was for
that was testedgrievantcause. The arbitrator found “[n]either

job performance,in his and there isalleged impairmentbecause of
any impairedthat either was at time becausegrievantno evidence

drugof use.”
in bothdisciplinaryThe arbitrator reversed the terminations

First, drugMTA’s “zero tolerance”cases for several reasons. the
26, 1996, was not in effect when eitheradopted on Junepolicy,
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Second,Urban or was with toConway discharged. respect the
matter, termination once incon-Conway testing positiveafter was

sistent with the thatprovision disciplinedeclared “when is toCBA
it shall in a fairgiven, given progressivebe be and manner for

Third,offenses.”repeated the Manchester School District merely
one, monitors,prohibits “[a]ny including bus drivers and caught

(even once)”under the influence from withinteracting students.
Fourth, arbitratorthe found that neither employee was under the

Fifth,on job.influence while the transportation regulationsfederal
“do not prescribe the level of discipline imposedto be anwhen
employee positivetests for drugs on one occasion without any
evidence of impairment.” Finally, the arbitrator found that the MTA
failed to discipline employeesthe within period prescribedthe time
in the CBA.

We need not decide whether the MTA’s actions in disciplining
these employees contravened expressthe oflanguage the limita-
tions inperiod because, did,outlined the CBA ifeven it we hold that
strong public policy would prevent enforcement of that CBA
provision.

The arbitrator found that there “nowas evidence that either
grievant anywas at impaired use,”time because of drug and
ordered the MTA to reinstate employeesthe to their former

(ULP)positions. MTAThe filed an unfair practicelabor complaint
with the PELRB onbased the arbitrator’s award reinstating the
two employees, and the union cross-complained that the MTA
committed an byULP rejecting the arbitrator’s decision. The
PELRB found the union committed an ULP because the arbitrator’s
award contrarywas to public policy, vacated award,the arbitrator’s
and dismissed the union’s ULP claim. The PELRB found that “in
1990, the adoptedhad a policy[MTA] ofprohibiting the use indrugs

workplacethe and stating that subjectviolators were to discipline
up to termination.”

agencies“[A]dministrative granted onlyare limited and
special subject jurisdiction____”matter WlEBUSCH,4 R. NEW
Hampshire Practice, Civil Practice and Procedure

(2d1.03, 1997).§ at 3 ed. Because agenciesadministrative act in a
quasi-judicial Director,capacity, see Gould v. N.H. Div. Motorof
Vehicles, 343, 347, 254,138 N.H. (1994),639 A.2d 257-58 agencies
inherently have jurisdictionlimited to apply andstrong dominant
public policy as expressed statutes,in controlling regulations,

law,common and other applicable authority, to address matters
necessary to questionsresolve arising within scopethe of their
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“will not a contractjurisdiction. Just as this court enforce or
public policy,” Harpercontract term that contravenes v.

770, 775, 962,Hampshire,Healthsource New 140 N.H. 674 A.2d 965
(1996), above, doagencies may, within the confines outlined the

Here, PELRB arecognized public policysame. the well-established
overrulingin the arbitrator.

public policy against employeeson dominant inRelying the
intesting drugsfor discussedsafety-sensitive positions positive

(1stUnion, Inc., 841,Exxon v. Esso Workers’ 118 F.3d 848 Cir.Corp.
1997), PELRB that award could not bethe ruled the arbitrator’s

it defined Onclearly public policy. appeal,enforced because violates
that arbitrator’s award should be enforcedarguesthe union the

progressive disciplinetermination is inconsistent with thebecause
CBA, findingin the and with the arbitrator’ssystem established
impaired working.that neither was while After extensiveemployee

statutes,of federal the Firstapplicablediscussion and review
allowing employ-a public policy againstCircuit identified dominant

safety-sensitivefor topositive drug usage performees who test
118 F.3d at 846-48. We with thepositions. Corp., agreeSee Exxon

First Circuit’s determination.

rein­public policy prohibitsfound that a dominantHaving
safety-sensitive position,statement to a we next determine whether

policy. argumentaward violates that The union’sthe arbitrator’s
inby Corp.made the defendant union Exxonparallels argumentthe

positive usageIn a truck driver who tested for cocaineCorp.,Exxon
provision allowingan established CBA dis­was dismissed under

In andfor that offense. Id. at 843-44. both the instant casecharge
that should not beargued employeeExxon the union theCorp.,

job-related Althoughof thedisciplined impairment.absent evidence
ain Exxon because there wasemployee Corp.was terminated

termination, agreefor we with thespecific provision allowingCBA
inreject positionrationale and the union’s the instantFirst Circuit’s

should be reinstated absent evidenceemployeescase that the of
As the First Circuit stated:job-related impairment.

Union, result ofAccording positive employ-to the the [the
the ofdrug “merely” presencerandom test indicatesee’s]

bloodstream; necessarilyit not signifycocaine in his does
was under the influence . . . either atemployee]that [the

performingor at the time he his[wasthe time of the test
work].

narrowlyso that it misses theargumentThe Union casts this
job-relatedness as the sole determina-Relying uponmark. the
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whoemployeesdischargetoemployerspermittingfactor intive
to wait foremployerswould forcedrugfor usepositivetest

affectingaredrugsthatindicationconsequentialothersome
will be anindicationthis otherTypically,performance.work

Valdez,Exxoninvolving themishapThe notoriousaccident.
devastation, thehighlightsvast environmentalproducedwhich

Ifapproach.this “wait-and-see”associated withproblemcore
thatit iscatastrophes,from suchanythinghave learnedwe
acci-drug-relatedavoidaffirmatively tomust actemployers

happen.tofor such accidentspassivelythan waitdents rather

omitted). case,(citations implemen­thisIn the context ofId. at 849
transittwo publicaward would placearbitrator’station of the

—— inbacka mechanica driver and the otheroneemployees
drugs.for Thetesting positiveaftersafety-sensitive positions

employeestheMTA should reinstatethat theargumentunion’s
incred­impairment isjob-relatedno ofthere was evidencebecause

CBA,of athe termsmay overrideStrong public policyible. cf.
(1987), aMisco, Inc., 29, and such42-43v. 484 U.S.Paperworkers

to theiremployeesof these twoprevents reinstatementpolicy
employeesthe havethata further determinationpositions without

ofsafetyat 849. TheExxon 118 F.3dusage. Corp.,drugceased Cf.
ontransportationMTArelywho onpassengersand otherstudents
ofassertionemployees’to thehostagebe helddailya basis cannot

arbitrator’sof theImplementationjob-related impairment.no
fortesting positiveemployeestransitpublicaward would allow

until em­thesafety-sensitive positionsin theirdrugs to remain
byjob, foreseeably evidencedon theactually impairedwasployee

strongAlthoughloss of life.catastrophicin aresultingan accident
of successfulwithout evidencereinstatementpublic policy prohibits

thatthe arbitratorusage, agreewe withdrugtreatment for their
prescribes any partic­public policynor dominantneither the CBA

drugs.fortesting positiveular forremedy

such asdrug policy,zero-toleranceclearlya definedAbsent
discharges,theadopted afterdrug policy1996 “zero-tolerance”the

positive drugafter aterminationpublic policy compelsno dominant
with theAlthough agreeat weCorp.,Exxon 118 F.3d 849.test. Cf.
violatedthat arbitrator’s decisionthePELRB’s determination

and would constituteby ordering reinstatementstrong public policy
enforced, reinstatement doespolicy preventingif that samean ULP

thatdo not hold termi­termination. Weautomatically requirenot
isthat automatic terminationonlywe holdinappropriate;nation is

strongviolatesbecause the arbitrator’s awardsimplyinappropriate
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public policy. Our review of the record does not reveal that the
PELRB considered the appropriate remedy in light of CBA.the The

us,CBA is not before and the parties do not argue whether the
remedy should be bydetermined the arbitrator or the PELRB.
Thus, we express no opinion on the appropriate remedy, or who
should it.determine Accordingly, we remand for a determination of
an appropriate 1998).remedy. See RSA 273-A.-6(Supp.

We have reviewed the record with respect to the union’s remain-
ing arguments and find them to be without merit and nowarranting
further discussion. VogelSee v. Vogel, 321, 322,137 N.H. 627 A.2d
595, (1993).596

and remanded.Affirmed
All concurred.
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