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public policy. Our review of the record does not reveal that the
PELRB considered the appropriate remedy in light of CBA.the The

us,CBA is not before and the parties do not argue whether the
remedy should be bydetermined the arbitrator or the PELRB.
Thus, we express no opinion on the appropriate remedy, or who
should it.determine Accordingly, we remand for a determination of
an appropriate 1998).remedy. See RSA 273-A.-6(Supp.

We have reviewed the record with respect to the union’s remain-
ing arguments and find them to be without merit and nowarranting
further discussion. VogelSee v. Vogel, 321, 322,137 N.H. 627 A.2d
595, (1993).596

and remanded.Affirmed
All concurred.
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Royer, appealM.A. and RachelIraBROCK, plaintiffs,TheC.J.
J.)(Sullivan, a motiongrantingCourtSuperiorof thefrom an order

defendant, Medical CenterCatholicin favor of theto dismiss
(CMC). affirm.We

In Septemberfacts.followingthepleadedhaveplaintiffsThe
at CMC.surgeryreplacementtotal knee1991, underwentRoyerIra

CMC, wasknee, provided bya prostheticprocedure,As of thepart
1993, to his doctorcomplainedRoyerIn Aprilimplanted.surgically

theit had been beforethanwas worsein his kneepainthat the
defective,wasprosthesisthat theHis doctors determinedsurgery.

in which theoperationa secondRoyerin 1993 underwentand June
inserted.removed, prosthesisand a secondwasprosthesis

DowCorning Corp.,DowagainstsuitbroughtRoyer initiallyIra
Inc., theTechnologies,Inc., Wright MedicalandCorning Wright,

themanufacturedanddesignedallegedlythat hadcompanies
fed-Corning commencedDowSubsequently,prosthesis.defective

a second writfiledplaintiffsand thebankruptcy proceedings,eral
to Ira becausestrictly liableCMC, wasalleging that CMCagainst

in anthat wasdesigna defectwithprosthesisait had sold
suf-condition, to Rachel whoand liableunreasonably dangerous

consortium.a loss offered
alia,dismiss, that it wasinterarguing,moved toThe defendant

andliability,productsof strictpurposesforgoods”a “seller ofnot
claim, claimloss of consortiumtheliabilitystrictthat absent the

motion, finding thatthegrantedcourtThe trialcould not stand.
sellingoflaw, in the businessnot, engagedas a matter ofwasCMC
findingcontend that thisappeal, plaintiffsOn thedevices.prosthetic

was error.

for failure tomotion to dismissorder on areviewingIn an
we askmay granted,bewhich reliefupona claimstate

suscepti-reasonablyareallegationsplaintiffs’whether the
recovery. We assumepermitthat wouldble of a construction

of factallegationspleadedwellplaintiffs’truth of thethe
from them mostinferencesall reasonableand construe

favorably plaintiffs.to the

1229,546, 549, A.2d 1232Belmont, 736143 N.H.Hacking v. Town of
omitted).(1999) citation, and brackets(quotations,

in a defectiveproductanywho sellsHampshire,In “[o]neNew
to hisor consumer orto the userdangerousunreasonablycondition

therebyharmphysicalforliabilitysubjectis toproperty [strict]
in ofalia, the businessif, engagedseller isinter “thecaused”

(SECOND) TORTSOFRESTATEMENTaselling product.”such



(1965);§ 402A Lessard, 36,see Buttrick v. 38-39,110 N.H. 260 A.2d
(1969)111, (SECOND)113 (adopting RESTATEMENT OF TORTS

402A).§ If the merely service, however,defendant aprovides there
is no liability proofabsent of a violation aof legal duty. See Siciliano

Shows, Inc., (1984).v. Capitol City 719, 730,124 19,N.H. 475 A.2d 25
case,In this we are toasked determine whether a health care

provider that asupplies defective inprosthesis the ofcourse
delivering health care devices,services is a “seller” of prosthetic or
is merely providing professionala service.

In deciding this issue of impression,first we are guided by
the principles that have supported the development of a cause of
action for strict liability in Hampshire.New “Strict forliability
damages has traditionally met with disfavor in jurisdiction.”this

Architects,v.Bruzga 756, 761,PMR 141 401,N.H. 693 A.2d 404-05
(1997) omitted).(quotation and rule,brackets As a general “strict
liability is available only where the Legislature has provided for it
or in those situations where the common law of this state has
imposed liabilitysuch and Legislaturethe has not seen fit to change

761, omitted).it.” Id. at 693 A.2d at (quotation405

The reasons for the ofdevelopment strict inliability tort
lack privitywere the of between the manufacturer and the

buyer, the difficulty of proving negligence against a distant
manufacturer using productionmass techniques, and the
better ofability the mass manufacturer to spread the
economic risks among consumers.

omitted).Id. (quotation Particularly crucial to our adoption of strict
liability in the context of productsdefective was practicalthe
impossibility of proving fault inlegal many products liability cases.

BagleySee v. Controlled Environment Corp., 556, 560,127 N.H. 503
823, (1986).A.2d 826

Although we have aadopted cause of action for strict products
liability, we recognizedhave limits to the doctrine. See Thibault v.
Sears, Co., 802, 807, (1978).Roebuck & 843,118 N.H. 395 A.2d 846
In Bruzga, rejectedwe an argument that strict liability should
extend to architects and building contractors who allegedly de-
signed and “manufactured” a defective building. Bruzga,See 141

761-63,N.H. at 693 A.2d at 404-06. After determining that the
reasons supporting strict liability applydid not to architects and
contractors, we concluded that architects and contractors provide a
professional 62,service. See id. at 761- 693 atA.2d 405. Although we
acknowledged that a building contractor “supplies” a structure to
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liability toproductsstrictto extendwe declinedpurchaser,the
ofin renditionthe“engaged primarilythey arebecausecontractors

omitted).(quotation762, A.2d at 405-06Id. at 693a service.”
awhetherhave addressedthatjurisdictionsof themajorityA

subjectisprosthesisa defectivesupplieswhoprovidercarehealth
similarlyliability,strictto extendliability have declinedto strict
service,arendersprimarilyprovidercarethat the healthreasoning

toincidentalmerelyisdeviceprostheticof aprovisiontheand that
Services, 668See, Medical Healthv. Cent.e.g.,that service. Cafazzo

Liability,(Pa. Product1995); ImplantBreast521, In re524-25A.2d
Annotation,(S.C. 1998).445, generallySee448-51503 S.E.2d

under DoctrinePractitioneror MedicalLiability Hospital ofof
Tort, Harm CausedWarranty,in or BreachLiabilityStrict forof

TreatingInstrument, Device used inor SimilarDrug, Medicalby
cases).(1999) But see357, (collecting387-96Patient, A.L.R. 5TH65

(Mo.576,Center, 582-83950 S.W.2dTruman Medicalv.Mulligan
879 S.W.2d1997); Physicians Group,PoplarBell v.App.Ct. Bluff

919 P.2d(Mo. 1994); Hosp.,618, Parker v. St. VincentCt. App.619-21
1996) dis­(N.M. (rejecting products/services1104, App.1107 Ct.

liability policy grounds).ontinction, to strictdecliningbut extend
this rationale.adoptus tourgesThe defendant

sellinghowever, betweenthat the distinctionargue,The plaintiffs
defendant,a fiction. Thelegalservices isprovidingandproducts

of prostheticas a seller theacted bothplaintiffs,to theaccording
in transaction.services theprofessionala ofproviderknee and as

andfor thecharged separately prosthesisBecause the defendant
defendant“sale,” argue that theplaintiffsa on the theprofitearned

of aanythan other distributordifferentlybe treated noshould
defendant, pri-to theaccording plaintiffs,Theproduct.defective

thesurgeon provideda while themarily supplied prosthesis,
professional “services.”

aa service and sellmay providea defendant bothAlthough
liability,of strictpurposesforwithin the same transactionproduct

350;(SECOND) 402A, f§ comment atOF TORTSsee RESTATEMENT
566, 570, A.2d117 N.H. 374Corp.,v. Herbert SchneiderBolduccf.

(1977), the1187, in this case is not whetherdispositive1189 the issue
knee,a but whether theprosthetic“sold” or transferreddefendant

selling”in ofthe businessentity “engageddefendant was an
withoutliabilityofimpositionknees so as to warrant theprosthetic

402A, ... as with otherlanguage oflegalof fault.proof “[T]he
declarations, by thepronouncementis a common lawnon-statutory

court, dutyand to test the reasonalways rightretains the thewhich
athe of suchdetermining applicabilitya common law rule inbehind
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to it.” A.2d atCafazzo,rule the facts before 668 523 (quotation
omitted). reasoning Bruzga majorityWe find of both and ofthe the

liabilitycourts that to to carehave declined extend strict health
providers supply prostheses persuasive.who defective to be

“The relationship hospitalessence of the between and ispatient
provision of professional necessarythe medical services to effectu-
the the . . .”implantation [prosthesis]ate of . Hector v. Cedars-

(Ct. 1986).Center, 595,Medical 225 Cal. Rptr. App.Sinai 599 “[T]he
for, available,bargains hospitaland the to make thepatient agrees

physicalhuman skill and materiel of science to thatmedical the end
v.patient’sthe health be restored.” Perlmutter Beth David Hospi-

(N.Y. 1954).tal, 792,123 N.E.2d hospital794 That the a feecharges
prosthesisfor the transfers does notpossessionand transform the

relationship.character of the hospital-patient “The thrust of the
is ainquiry separate chargedthus not on whether consideration is

for inphysical skill,the material the exercise of medical butused
performedwhat service is to restore or maintain patient’sthe

524; Hector,atCafazzo,health.” 668 A.2d see also 225 atRptr.Cal.
600.

cannot thisagree merelyWe that distinction is a fiction.legal
essence of the transaction the retail the“[T]he between seller and

is inconsumer relates to the article sold. The seller the ofbusiness
that, alone,thesupplying productthe to consumer. It is and that for

Zimmer, (W.D.Inc., 872,he is v. F.paid.” Supp.which 746 875Hoff
1990) omitted) law).Wis. Wisconsin(quotation (construing pa-A

tient, contrast, notby hospitaldoes enter a to a“purchase”
“but a course of inprosthesis, hope beingto obtain treatment the of

Perlmutter, Indeed,of what ails him.” at 796. “tocured 123 N.E.2d
ignore ancillarythe nature of the association of withproduct
activity anyis to or . . . service theposit surgery, requiringmedical

of a aphysical object,use as for themarketing device incorporated
atobject.” Cafazzo, 668 A.2d 524.
realitydecline to the of Iraignore relationshipWe the between

CMC,andRoyer any provided byand to treat asservices CMC
Rather,ancillary to a ofprimary purpose selling prosthetica knee.

record in addition prosthesis, Royerthe indicates that to the was
room, services,for a hospital operating physicalbilled room ther-

room, work, ECG,a anapy, recovery pathology laboratory EKG or
Thus,rays,X and it is that Ira Royeranesthesia. evident entered

not to a butpurchase prosthesis,CMC to obtain health care services
knee,that included the of theimplantation objectivethe with overall

Center, Casko,restoringof his health. See St. Medical Inc. v.Mary
(Ind. 1994).312,639 N.E.2d 315 Ct. theApp. Necessary to
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thewasphysicians,of hishealth, judgmentin thehisofrestoration
scenario, as thenot find thisWe doof prosthesis.theimplantation

apurchasesplaintiffin which ato oneanalogousurge,plaintiffs
the distributorand hastire distributorfrom a retailtiredefective

Pertmutter, at 795-96.123 N.E.2dthe tire.install Cf.
inasliability,underlying strictMoreover, rationalepolicythe

factsunder theof the doctrineextensionsupportnotBruzga, does
provingofdifficultyto the inherentrespectWithof this case.

in thecases, rationale failsthisliabilitymany productsinnegligence
defect. Becausedesignaallegingcasesof non-manufacturercontext

than theotherthat a distributorno“ordinarily possibilitythere is
woulddefect[,] liability. . . strictdesignamanufacturer created

Parker,negligence.”no ofpossibilitythere isliability whenimpose
that thein this caseallegedo notplaintiffs1108-09. The919 P.2d at

Further, holding healthany way.inprosthesisaltered thedefendant
devicesin prostheticliable for defectsstrictlyproviderscare

inlikely resultof health care wouldto thenecessary provision
Ayyashseeby patients,allultimatelycare costs bornehigher health

(Mich.353, App.Ct.355Health 533 N.W.2dHenry Systems,v. Ford
527,1108; “placeat and1995); Parker, 668 A.2dCafazzo,919 P.2d at
of this state tohospitalsandphysiciansburden on thean unrealistic

in hospitalsof usedproductsor the tens of thousandsguaranteetest
Parker, 1110.356; 919 P.2d atdoctors,” at seeby Ayyash, 533 N.W.2d

in andequipmentand innovation medicalAdditionally, “research
527; Hoff,A.2d at seeCafazzo,be inhibited.” 668treatment would

characteristics of“peculiarF. at 874-75. We find that theSupp.746
services!,] tendency experi­include the to bemedical . . . [which]

of themental, beyonda on factors the controldependence...
of or assurance of the desiredcertaintyand a lackprofessional!,]

result,” 527, thatoutweigh any mightat reasonsCafazzo, 668 A.2d
inliabilityof strict this context.support impositionthe

short, by factorsdistinguished“In medical services are
in kind from the retailsignificantlywhich make them different

concludeat 402A is directed.” Id. Wemarketing enterprise which
in ofwhere, here, the courseproviderthat as a health care

a device to besupplies prostheticcare servicesrendering health
in“engagedis notproviderinto a the health careimplanted patient,

productsof strictpurposesof forselling” prosthesesthe business
grantingnot in thethe trial court did errliability. Accordingly,

defendant’s motion to dismiss.
innot errthat the trial court didBecause we have concluded

sellingin ofengagednot the businessfinding that the defendant was
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devices, need not itsprosthetic we address alternative forground
affirming the trial court. We have argu-considered the remaining
ments of the and findplaintiffs them under the thiscircumstances of

merit,case to be without no furtherwarranting discussion. See
321, 322, 595, (1993).Vogel v. 137Vogel, N.H. 627 A.2d 596

Affirmed.

All concurred.
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