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devices, need not itsprosthetic we address alternative forground
affirming the trial court. We have argu-considered the remaining
ments of the and findplaintiffs them under the thiscircumstances of

merit,case to be without no furtherwarranting discussion. See
321, 322, 595, (1993).Vogel v. 137Vogel, N.H. 627 A.2d 596

Affirmed.

All concurred.
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thePartnership,JOHNSON, appealsMillsDoverplaintiff,J. The
J.) for(Mohl, the motiongrantingthe Courtruling Superiorof

defendant, InsuranceUnionof the Commercialsummary judgment
in theCompany,EmployersAmerican InsuranceCompanies d/b/a

(1983action, &491:22judgment see RSAdeclaratoryplaintiff’s
1996).1996) (amended remand.reverse andWeSupp.

theoffacts considerationfollowingfound the afterThe trial court
v.See Conradmost to the plaintiff.in favorablelighttheevidence

(1995).250, 372, February249, InHazen, 665 A.2d 374140 N.H.
on outsidewhen he fell an1994, Tremblay injuredwasJames

d byand leasedthebuilding by plaintiffof a owne­stairwell
accident, theTremblay’sAt time ofTremblay’s theemployer.

to plaintiffa thegeneral liability policyissueddefendant had
below, partyproceedingsthe the neithercovering building. During

hence, notpolicyin and the wasquestion,policyintroduced the
byaas to letter sentAccordingto this court an exhibit.transferred

however, thedenying coverage,plaintiffthe defendant to the
the toplaintiffincludedpolicy provisions requiringinsurance two

(1) of anpracticablethe soon as ‘occurrence’notify defendant: “as
(2)claim”;in soon asmayoffense a and “asor an which result

brought anyor against“a claim made ‘suit’ ispracticable” when is
thedispute descriptionnot this ofplaintiffinsured.” The does

policy.
that it did not learn of accidentplaintiff alleged Tremblay’sThe

of1994. The did not receive noticeuntil November defendant
action, however, 1996, monthsJuly twentyuntil almostTremblay’s

Afterpotentialthe learned of the claim. the defendantplaintiffafter
request generalfor under theplaintiff’s coveragedenied the

petition declaratory judgmentfiled a forliability policy, plaintiffthe
summaryThe defendant a motion forcoverage.to determine filed

ofgiveto noticeplaintiffthat the failedjudgment, alleging
tosoon as and failedTremblay’s alleged practicableaccident as

tardiness, byand theprejudicedits that the defendant wasexplain
motion,granted the and thisThe court defendant’sdelay. superior

followed.appeal
in thegrantingcourt erredsuperiorTo determine whether the

summary judgment,motion fordefendant’s

evidence, as well asanywe consider the affidavits and other
them, lightfrom in the mostproperlyall inferences drawn

If ofplaintiff. genuineto the there is no issuefavorable
the is tomoving party judgmentmaterial fact and entitled

law, summarycourt grantas a matter of the trial must
judgment.
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Brox, Inc., 85, 87-88, 1325,v. GeorgeGould 137 N.H. 623 A.2d 1327
(1993) (citation omitted).

The thatplaintiff superiorcontends the court erred in
granting summary judgment where there was a issue ofgenuine
material fact whether theregarding reporting delay prejudiced the

It isdefendant. well-settled that

whether there has been a of the policy provisionsbreach
berequiring given practicable”notice to “as soon as does

not ondepend length delay uponthe of alone but also the
delayreasons for the indelayand whether the resulted

prejudice to It athe insurer. is combination of these three
factors that determines whether there has abeen substan-
tial ofbreach the notice ofrequirements the policy.

Commercial Union Assur. v. Monadnock RegionalCo’s School
Dist., 275, 277, (1981).894,121 N.H. 428 A.2d 896 This determina­

“[ujnlesstion is a trialquestion of fact for the court the circum­
stances are such that no [person]reasonable could find that notice

given reasonablywas as soon as was whichpossible,” in case the
court amay make determination as a matter of law. Pawtucket Mut.

Lebrecht, 465, 470, 420, (1963).Ins. Co. v. N.H.104 190 A.2d 424
factors,The trial court held that onbased the three no reasonable

person could have concluded that the plaintiff complied with the
terms of policy,the insurance and thus the defendant was entitled to

a ofjudgment as matter law. See id. The trial court based its
plaintiff’sconclusion on the fact that the indelay reporting the

alleged long.accident was extremely The court also relied heavily
on its finding plaintiff allegethat the failed to any excusingfacts the

delay. The court thatlong reasoned even thethough declaratory
judgment placesstatute the burden of proving coverage on the
insurer, (1)(1997),see RSA 491:22-a only plaintiffthe itwhyknew

(2)notice,providefailed to andtimely could aoffer valid reason
excusing its tardiness. The court thus thatfound the insured notdid
sufficiently prove delay grantedexcusable and summary judgment

found,in favor of the however,defendant. The court also that the
prejudiceinsurer’s claim of speculative.”was “somewhat We must

decide, therefore, superiorwhether the court in holdingerred that
summarythe defendant was entitled to ajudgment as matter of law

where, although the delayinsured offered no excuse for a in
ofreporting, prejudicethe evidence to speculative.the insurer was

Prior 1969, 1969,to the enactment of inRSA 491:22-a see Laws
255:1, unequivocallythe common law thatstated the burden onwas
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to insurer as soonprovidedwas theproveto that noticethe insured
Arena, 108Ins. Co. v. Notre DameSee Mut.practicable.as Sutton

(1968). Union, we676,440, In Commercial437,N.H. 237 A.2d 679
has theof insureropen questionleft the whether thespecifically

delayno for a substantialwhere excuseprejudiceof provingburden
Union, 121 N.H.the See Commercialbyhas been insured.proffered

279, that “occurrence”recentlyWe stated underat 428 N.H. at 897.
notice,however, thelategives“if an insuredliability policies,

Bianco Assoc.deny coverage,”show toprejudiceinsurer must Prof.
1051,288, It isCo., 295-96, 740 1057.v. Ins. 144 N.H. A.2dHome

proveon insurance carrier toto the burden theappropriate impose
topositionis in the best establishbecause the insurerprejudice

Moreover, to other­holddemonstrating prejudicefacts that exists.
nearlyaprove negative,an insured to arequirewise would

821Corp.,v. Bituminous Cas. S.W.2dtask. Jonesimpossible See
1991). the798, protection“The should not forfeit(Ky.803 insured

breach,” Abingtonof ahas for in the absence substantialpaid[it]
(1969),464, 829,Drew, 466, 254 831v. 109 N.H. A.2dFire Ins. Co.

such, prejudicedinsurer was notand as we have held that where the
timely notifyof to thereporting,a in the failure the insuredby delay

policynot of the whichinsurer of a claim “was a material breach
Employ­Americancompany performance.”would the fromexcuse

(1968).433, 436, 681, 683108 237Swanzey,ers’ Ins. Co. v. N.H. A.2d
of factgenuineThe that a issue materialplaintiff asserts because

exists, grantthe trial court toit was error forregarding prejudice
notjudgment. agree. partiesWe We note that the havesummary

is a claims-madepolicymade clear whether the at issue in this case
295,Bianco, at 740144 N.H.policy policyor an occurrence based Cf.

mostlightwe the in theA.2d at 1057. Because view evidence
assume, for of thispurposesfavorable to the we willplaintiff,

therequiresit policythat is an occurrence based thatappeal,
id., beprejudice,insurer see before a material breach willproveto

436,found, A.2dCo.,Ins. 108 N.H. at 237Employers’see American
at 683.

fact,a of seePrejudice generally question Appealis of
Brown, 112, 115, (1998), to66,N.H. 720 A.2d 69 and is central143

of aa of the lack notice constitutes materialdetermination whether
Co., N.H.contract. Sutton Mut. Ins. 108breach of the insurance Cf.

440, isthe defendantprovided byat 237 A.2d at 679. The affidavit
“theconjecture, includingon claims thatlarge partbased in the

and theany long delayof dims” a thatmemory duringwitnessf]
stairway changed.”of These“maystructure and condition the have
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allegations merely predicateassume the truth of the necessaryfacts
proveto the thathypothesisdefendant’s it prejudiced bywas the

delay. the insurer needAlthough not show actual loss of evidence to
Union,prejudice, 278,demonstrate see Commercial 121 N.H. at 428

896, veryA.2d at it must at providethe least the court with facts
showing prejudice merelyand not surmise that it may be prejudiced
because certain mayevents have occurred in abstract duringthe the

278-79,ofperiod id. atdelay. 428 A.2d at (investigator897 statedCf.
witnesses,that after interviewing memories had faded regarding

accident);key Co.,on ofdayevents American Employers’ Ins. 108
435,N.H. at 237 A.2d at a(upholding prejudice682 offinding no

timelywhere insurer notdid investigate).

Furthermore, if plaintiff’seven we assume the truth of the
allegation that it notwas informed of the accident until eight months

occurred,after it the that theallegation defendant was prejudiced
the and allegedlybecause snow ice on the staircase on ofdaythe the

melted, therebyaccident had depriving the insurer of opportu­the
nity to the on thatphotograph day,conditions is irrelevant because
even if notice been providedhad when the ofplaintiff learned the
accident, bythe conditions then materially changed.would have We
conclude that the trial court in summaryerred granting judgment

a genuinebecause of factissue material exists regarding the
defendant,or of prejudiceabsence extent to the see Sutton Mut.

Co., 679,440,Ins. 108 atN.H. 237 A.2d at and thus it was improper
for the court to hold person that,that no reasonable could find as a

law,matter of the defendant’s of prejudiceburden was met.proving
Although delay inthe was wereporting lengthy have never held

that peran insurer is se anprejudiced by prolongedunexcused
Co.,delay 466,FireAbingtonSee Ins. 109 N.H. at 254 atA.2d 831

that a(holding by“determination the Trial Court of whether or not
there has been asuch breach is more than a gamenumbers of

ofcounting daysthe in thedelay notifying company”). Accordingly,
we reverse the trial order grantingcourt’s the defendant’s motion
for summary and remandjudgment for further proceedings consis-
tent with this opinion.

Reversed and remanded.

All concurred.


