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providedKristinconcludingin that becauseunreasonablyacted
business, employee.was anto shetheservices

thereversinginerredthe trial courtconclude thatBecause we
thatfindingitsthat record “contradicted”the theZBA on basis

otherde Winter’snot addresswe need“employee,”was anKristin
in theremaining rulingsto the court’srespectof withclaims error

appeal.occupationcustomary home

AppealII. Variance

Sundbergs’thebecauseconcluded thatThe trial court
home de Winter’scustomary occupation,as aqualifiedbusiness

ourmoot.variance was GivengrantZBA’s of theof theappeal
ZBA, wereversingin thethe court erredthat trialdetermination

the andappealto variancerespectthe withvacate court’s order
proceedings.forremand further

inpart;Reversed in vacated
and remanded.part;

All concurred.
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(LawrenceP.A.,Hoefle, Phoenix & ofGormley Portsmouth B.
onGormley orally), plaintiff.the brief and for the

(RobertPeters,Wadleigh, &Starr of Manchester E. Murphy, Jr.
on the brief and fororally), the defendant.

j.JOHNSON, defendant,The David Murray, appealsW. an order of
J.)the Superior (Groff, a ofgranting plaintiff,Court motion the

Grossman, Trust,F. MurrayStewart Trustee of the Creditors’ for
judgment notwithstanding the verdict on the defendant’s counter-
claim. We affirm.

pertinentWe summarize the facts underlying the transactions at
265,issue in this case as in v. Murray,recited Grossman 141 N.H.

(1996),681 A.2d 90 and at Inadduced trial. the course of federal
bankruptcy againstproceedings Murray, parceltitle to a of land in

was transferred to a forMoultonborough trust created the benefit of
of in Murray’s“holders allowed claims 11Chapter Murraycase.” or

his grantednominee was “the andexclusive irrevocable ofright first
to purchaserefusal” the property under the same as anyterms

1992, Grossman,other Inpurchaser. trust,October as trustee of the
(SVD)executed a purchase and sale withagreement Corp.SVD for

Murraythe and ofproperty agreement.notified the On November
12, 1992, SVD raised title with torespectconcerns the parcel and
requested that Grossman them prior closing.resolve to

19,On Murray assigned rightNovember the of first refusal to
(FEI)First Inc.Express, for one dollar “and other good and

valuable consideration.” In a separate agreement, FEI agreed to
$186,300pay Murray a fee of upon delivery recordingand of the

Murray agreed law,deed. and FEI further that required byunless
(1)they (2)would anyone:not disclose to fee agreement;the the fact

(3)of fee payable Murray;the to and the negotiations between
Murray and FEI inresulting the fee agreement. That same day,
FEI ofnotified the which itGrossman terms under would exercise

ofright agreed subjectthe first refusal. Grossman to those terms to
a right to extend “toclosing anythe date cure title ordefects to
otherwise make the Premises conform to the ofterms the Purchase
and andAgreement,” supplementalSale to execute a agreement

objectionsunder which FEI to taking subjectwould waive title to
byconditions and restrictions certainimposed agreeda deed. FEI

terms,to the additional and Grossman FEIand executed a purchase
and sale Theagreement. bankruptcy court found the additional
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thefrom SVDdeviations”and materialto be “relevantterms
of firstrightofFEI’s exercise theand concluded thatagreement

ineffective.refusal was
SVD, closingthebybut notparcelthe totransferredGrossman

thenGrossmanagreement.in and salethespecified purchasedate
property.in due on the$4,481.35 real estate taxesMurray forsued
he wouldfor the feebut counterclaimedMurray liabilityconceded

with FEI been consummated.had transactionthehave received
first refusalrightthe ofbreachedMurray asserted that Grossman

FEI the sameby grantingand notthe additional termsby requiring
SVD, he recover forand that couldgrantedthat he had“extension”

arendered verdictbeneficiary. juryThethird-partyas athe breach
thenotwithstandingjudgmentforfor and Grossman movedMurray,

status wasverdict, beneficiaryfinding third-partya ofarguing that
motion, nofindingthe evidencegrantedThe trial courtunsupported.

he into theMurray’sof fee when enteredthat was awareGrossman
toFEI, paythat a desiresale with andagreementandpurchase

enteringFEI into the“motivatinga cause” ofMurray a fee notwas
contract.

notwithstandingto thejudgmentA is entitledparty
mayonly the sole reasonable inference that beverdict when

evidence, lightin thefrom which must be vieweddrawn the
is so overwhelm-nonmoving party,most favorable to the

contraryfavor that no verdictmoving partyin of theingly
weigh inquireevidence orcould stand. The court cannot the

witnesses, ifinto of and evidencecredibilitythe the the
at or if several reasonableconflicting,adduced trial is

drawn,may motion denied.inferences be the should be

1285,456, 458-59,Pomerleau, 143 726 1287Langlois v. N.H. A.2d
(1999) omitted).(quotation

where, forrelationshipA existsthird-party beneficiary
example, give promisor“the contract so as to theexpressedis

party contemplated byreason to know that a benefit to a third is the
makingone of thepromisee motivatingas of the causes his

630,Co., 633,Tamposi N.H.contract.” Associates v. Star Mkt. 119
(1979).132, 134 theMurray argues406 A.2d that record establishes

receive, andGrossman’s of the was to thusknowledge Murrayfee
finding third-partythe court erred in that was not aMurray

agreementof the and between Grossmanbeneficiary purchase sale
finding thatassuming supportsand FEI. Even that the evidence a

fee,of the fails as aGrossman knew the we conclude that evidence
beneficiarymatter law to a third-party relationship.of establish
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A partybenefit to a third is a cause”“motivating enteringof
into a theonly promisee givecontract where “tointends the
beneficiary promised performance.”the benefit of the RESTATE­

(SECOND) 302(l)(b) (1981).§MENT OF CONTRACTS “Unless the
required willperformance by directlythe contract benefit the

would-be intended he is at anbeneficiary, incidental beneficia­best
ry.” Power,Public Service Co. N.H. v. &LightHudson 938 F.2dof

(1st 1991).338, 342 Cir. The benefit that Murray sought to enforce
fromderived not Grossman’s butpromise to transfer fromproperty,

FEI’s to a apromise pay pursuantfee to separate agreement. Cf.
Tamposi Associates, 633,119 atN.H. 406 at 134.A.2d Although
Murray’s compensation for the assignment contingent uponwas

refusal,FEI’s exercise of the of firstright mere fact that“[t]he
[Murray] pecuniarywas due to receive a perfor­benefit through
mance of give remedythe contract does not him a for breach of

Inn,contract.” Numeric­a Bank v.Savings Mountain 134Lodge
512, (1991)505, 131,N.H. 596 A.2d 136 (quotation, ellipsis, and

omitted).brackets weAccordingly, conclude that the trial court did
err findingnot in that of feepayment Murraya to was not a

of“motivating cause” FEI intoentering agreementthe with
Grossman.

Affirmed.

All concurred.
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