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A partybenefit to a third is a cause”“motivating enteringof
into a theonly promisee givecontract where “tointends the
beneficiary promised performance.”the benefit of the RESTATE­

(SECOND) 302(l)(b) (1981).§MENT OF CONTRACTS “Unless the
required willperformance by directlythe contract benefit the

would-be intended he is at anbeneficiary, incidental beneficia­best
ry.” Power,Public Service Co. N.H. v. &LightHudson 938 F.2dof

(1st 1991).338, 342 Cir. The benefit that Murray sought to enforce
fromderived not Grossman’s butpromise to transfer fromproperty,

FEI’s to a apromise pay pursuantfee to separate agreement. Cf.
Tamposi Associates, 633,119 atN.H. 406 at 134.A.2d Although
Murray’s compensation for the assignment contingent uponwas

refusal,FEI’s exercise of the of firstright mere fact that“[t]he
[Murray] pecuniarywas due to receive a perfor­benefit through
mance of give remedythe contract does not him a for breach of

Inn,contract.” Numeric­a Bank v.Savings Mountain 134Lodge
512, (1991)505, 131,N.H. 596 A.2d 136 (quotation, ellipsis, and

omitted).brackets weAccordingly, conclude that the trial court did
err findingnot in that of feepayment Murraya to was not a

of“motivating cause” FEI intoentering agreementthe with
Grossman.

Affirmed.

All concurred.
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N.attorney generalT.Philip McLaughlin, (Joseph Laplante,
orally),on the brief and for the State.attorney general,assistant

Dona,Id Bisson, defender, Concord,E. byassistant ofappellate
and for theorally,brief defendant.

BRODERICK, interlocutoryJ. In this see RSA 606:10appeal,
C.J.)(1986), (Nadeau,challengesthe SuperiorState the Court’s

defendant, Locke,Dannythat could not be as anrulings chargedthe
murder, 630:l-b, 1(b) (1996);to seeaccomplice degreesecond RSA

11(c)626:8, (1996), that of an interceptedRSA and evidence
conversation the and bebetween defendant his co-defendant should

statute,on New ch.suppressed Hampshire’s wiretapbased RSA
1999).(1986 Supp.570-A & We reverse and remand.

I

favor,in us theViewed the State’s the record before reveals
1996, of wasfollowing. bodyIn June the Roland LaBranche
Island, island-parkon Pierce an in Portsmouth Harbor.discovered

later,A daysLaBranche beaten. the co-severelyhad been few
defendant, Rockett, by policewas theChristopher interviewed

interview,that Rockett related thatregarding Duringthe homicide.
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LaBranche,he and the defendant had approached who was insitting
car,his and withsubsequently proceeded him on to afoot location

that,further down the island. Rockett revealed as the three of them
walked down a foot hepath, and the defendant struck LaBranche

himand kicked after he fell to ground.the Rockett also confessed
that emptiedhe LaBranche’s pockets leavingbefore the scene.

Rockett,their withAfter interview the wentpolice to the
defendant’s home. The defendant toagreed accompany policethe to

policethe toheadquarters DuringState be interviewed. the inter-
view, the defendant a similar accountprovided of LaBranche’s fate

in assault,but theparticipating physical stating onlydenied that he
comfort, him,held LaBranche’s as a tellinghead “It will be inover

interview,a Several times duringminute.” the the defendant
insisted on with Rockett tospeaking face face.

defendant,policeThe asked Rockett if he speakwould with the
agreed.and he While there is thatevidence Rockett had told the

inpolice earlier that waseveningthe he to assist in thewilling
it isinvestigation, policeunclear whether the toldexpressly Rockett

at this that lawpoint personnelenforcement would be intercepting
Inhis conversation with the defendant. the ofpresence policetwo

encourageddetectives Rockett the defendant “everything,”to tell
and responded by statingthe defendant that an agreement“we had

talknever to about this to anybody,” admitting anywithout to
greater involvement. The encounter and conversation were also

abeing by attorneyobserved and overheard member of the
adjacentgeneral’s office in an observation room. After Rockett left

defendant,room, detective,the the addressing denya continued to
any inparticipation policethe assault on LaBranche. The again
asked Rockett if he be speakwould to with the defendant.willing He
was advised that no police officers would be in room withthe them
and that the conversation would bybe “monitored” law enforcement
personnel. There is also evidence that Rockett informedwas that

apolice positionthe would be in to “both andsee hear” the
time,conversation. Rockett then met with the defendant a second

which theduring defendant made several inculpatory statements.
Later, police alone,questionedthe the defendant and he acknowl-
edged that he inparticipated physicalthe assault. The defendant

forsubsequently 636:1,1(a),was indicted one count of RSArobbery,
III(c) (1996), murder,and ofone count reckless second degree RSA

1(b),630:l-b, both as an aaccomplice principal.and
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II

intrial court erredthat theargumentthe State’sfirst addressWe
an toaccomplicenot aschargedcould bethat the defendantruling

murder.degreesecondreckless
that defendantalleged themurder indictmentThe

Rockettby Christopherand aidedin concert withacting
victim], underthe death of [the. causedrecklessly. .

indifference to thean extrememanifestingcircumstances
life, him about thebeating kickingandbyof humanvalue

head and neck.

that, that he committedby allegingdisputedoes notThe defendant
co-defendant],” theby“in and aided [themurder concert withthe

and aaccompliceanthe defendant as bothchargedindictment
584, 994,Sinbandith, 579,143 N.H. 729 A.2dState v.principal. See

(1999). Moreover, no that the defendant’sdisagreementthere is998
setbymeasured the standardsaccompliceas an must beculpability

(1996); Statestatute. See RSA 626:8liabilityin the accompliceforth
(1980).618-19, 1108, 1110Jansen, 616, 419 A.2d120 N.H.v.

by”“in concert with and aidedmoved to strike theThe defendant
does not allow onethat the statutesurplusage, arguingasallegation

ofrequiring proofto a crimeaccompliceas anchargedto be
court agreed,The trialas the mental state.culpablerecklessness

(1984),57,Etzweiler, 125 480 A.2d 870 andon v. N.H.relying State
agreefrom We with thelanguage the indictment.quotedstruck the

in so.doingthat the trial court erredState
bemaythat an individualaccomplice liability providesThe statute

he or she “isfor the conduct of another whencriminally liableheld
in of the offense.” RSAof the commissionaccomplicean [another]

11(c)11(c). 626:8, in626:8, under RSA is definedAccomplice liability
state,sections, 626:8, in pertinent part:III and thattwo RSA IV

inpersonof another theaccompliceIII. A is anperson
if:of an offensecommission

facilitatingor thepromoting. . the ofpurpose[w]ith.
offense, person. . . aids . . . such otherof the hecommission

it ... .committingin orplanning
ofresult is an element ancausing particularWhen aIV

anoffense, causingin such result isan the conductaccomplice
offense, ifof that he acts with thein the commissionaccomplice

that isany,if with to that resultculpability, respectkind of
for commission of the offense.sufficient the
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We have previously determined that sections III and IV must
be read together such that the State must prove the elements under
both sections III and IV when acharging anperson as accomplice

II(c).626:8, Etzweiler,under RSA 63,See 125 N.H. at 480 A.2d at
873; Horne,see 254,also State v. 256, 121,125 N.H. 480 A.2d 122
(1984). “Section IV sets forth the elements of the substantive

thatoffense must be inpresent order to charge the accomplice.”
Etzweiler, 63,125 N.H. at 480 III, however,A.2d at 873. Section
“sets forth the elements which must present above,be beyond, and
regardless of the substantive offense.” Id. Specifically, the State
must establish “that the accomplice acted with the purpose of

orpromoting facilitating the commission of the substantive of­
63,fense.” Id. at 480 A.2d at 874. This requires the State to prove'

“that the accomplice’s acts were designed to aid primarythe actor
in committing the offense and that the accomplice had purposethe
to (citationmake the crime 63-64,succeed.” Id. at 480 atA.2d 874

omitted).and quotation
agreeWe with the defendant that Etzweiler controls the outcome

in however,this case. disagree,We with the defendant’s contention
that Etzweiler precludes accomplice liability for inaiding any crime
requiring a reckless mens rea.

Etzweiler,In we considered whether a defendant could be
ancharged accompliceas to negligent homicide under the accom-

plice liability that,statute and determined law,as a matter of a
could not be an accomplice to negligentdefendant homicide. Id. at

65, 480 A.2d at 874-75. We reasoned that the State could not
establish that Etzweiler’s acts designedwere to aid the inprincipal
committing negligent homicide as required under section III be-
cause under the negligent statute,homicide the principal must be

Thus,unaware of the risk of death. See id. we thatconcluded it was
impossible for Etzweiler to intentionally aid the inprincipal the
commission aof crime which the principal was unaware he was

result,committing. however,See id. This does not follow when the
underlying crime is reckless homicide.

Reckless homicide that arequires person cause the death of
another “recklessly under circumstances manifesting an extreme

1(b).indifference to the 630:l-b,value of human life.” RSA A person
acts recklessly under the reckless homicide statute “when he is
aware of and consciously disregards a unjustifiablesubstantial and
risk” (1996)that death will 626:2,11(c)result from his conduct. RSA

added). Thus,(emphasis homicide,unlike negligent the principal
must be aware of the risk of death. It entirelyis thatpossible the
defendant could intentionally aid inRockett the of acommission
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of a substan-was awareRockettcircumstances wherecrime under
disregard.tohe choserisk of death whichunjustifiabletial and

law, can acta personmatter ofthat as awe concludeAccordingly,
of acommissionfacilitating theorpromotingofpurposewith the

to suchaccompliceanchargedthus ashomicide and bereckless
63, at 874.Etzweiler, at 480 A.2d125 N.H.crime. See

examiningcase lawpriorouris consistent withanalysisOur
256,Horne, at 480125 N.H.inliability. example,Foraccomplice
that theobserved122, specificallyEtzweiler andfollowedA.2d at we

accomplice to seconda conviction forcould supportfactspurported
rea.menschargedwas thein which recklessnessassaultdegree

decided, wewasThus, months after Etzweilerthan twoless
reversed thecrimes. Weliability for recklessaccompliceendorsed

indictment failedtheonlyin Horne becauseconvictiondefendant’s
orof promotingpurposeacted with thethat the defendantallegeto

626:8, III. Seeby RSArequiredcrime asunderlyingthefacilitating
the murderstriking fromerred inthe trial courtAccordingly,id.

allegation.by”aided“in concert with andindictment the

Ill

incourt erredthat the trialargumentaddress the State’sWe next
by the defen-madeof statementsinterceptedevidencesuppressing

statute,wiretapthe StateRockett based onand co-defendantdant
atthe statements issuethatargues570-A. The StatechapterRSA

RSAunderas defined“oral communications”do not constitute
Alternatively,II, afforded its570-A:l, protection.and thus are not

asinterceptionto thethat Rockett consentedthe assertsState
11(d).570-A:2,RSArequired by

tostatute, filed a motiondefendantwiretapthe theRelying on
the policehim and Rockett whichbymadestatementssuppress

he assertedSpecifically,amplification.electronicby usingoverheard
“monitored”to have the conversationsagreedRockettalthoughthat

inform Rockettfailed topolicetheby personnel,law enforcement
of anthrough useinterceptedwould bethat the conversations

was invalid underdevice, Rockett’s “consent”and thuselectronic
that was“[Rockett]court It observedagreed.The trialthe statute.

— anythat there wasmonitoringof orprocessthenot told about
electronics, but rather that theanyor that there wasrecording

concluded thatmonitored” and thuswould beconversation

toinformationwithsufficiently providedwasRockett [not]
to theto consentvoluntaryto a decisionenable him make
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oftype monitoring contemplated by the statute. [“Monitor”
a of art that used and by policeis] word was known but not

by encompassed.Mr. Rockett as to what it

dispose argumentWe first of the that theState’s statements
at protected byissue are not notwiretap theythe statute because do
constitute “oral We with the defendantagreecommunications.” that

objectionthe was not below. Inargument preserved its to the
onlydefendant’s motion to the State thatsuppress, argued Rockett

Moreover,interception.consented to the the thepartieswhen asked
trial court rule on aduring Februaryto the motion 1997 pretrial
hearing, supplement objectionthe failed to its toState written
include an argument. Although“oral communications” the State
raised aduringthe “oral communications” issue 1997January

itevidentiary hearing, addressing onlywas defendant’s initialthe
the topolice anyinterview with interaction withprior Rockett.

Because the State makes “oral communications” argumentthe
anregarding encounter between the defendant and theRockett for

appeal,first time on it preservedis not for review. See v.State
Sterndale, 445, (1995).448, 409,N.H.139 656 A.2d 411

We turn remaining argumentto the State’s that the trial court
11(d)570-A:2,erred in that RSAruling requires law enforcement to

anexpressly inform individual of the manner in totheywhich intend
a inintercept targeted communication order to obtain valid consent.

agree.We
outset,At rejectthe we the thatdefendant’s contention the trial

court’s ofsuppression the statements at issue on andindependent
precludesalternative us from thegrounds reaching wiretap issue.

While the defendant that the separate suppressionconcedes court’s
ruling not reachdoes the State’s use of the statements for
impeachment thatpurposes, argueshe “the State is thisasking
court speculateto about what at and whathappenwill trial the trial
court’s willresponse be.” If we failed to reach the validity of the

statute,trial onruling wiretapcourt’s the the State might be
foreclosed using impeachmentfrom the statements for purposes.

however,See parties,RSA 570-A:6. The have not addressed whether
RSA 570-A:6 would exclude of the for impeachmentuse statements
purposes. possibility may precludeThe that the statute impeach-
ment use of withcoupledthe statements the of the State’spurposes

606:10, VI,see usinterlocutory appeal, persuadeRSA to address the
State’s to thechallenge wiretap ruling.

wiretapThe statute lawpermits enforcement officers who
are investigating certain offenses “to . . .intercept oral[an]
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communi-alia, to theif, parties“one of theintercommunication”
570-A:2,RSAinterception.”consent to suchpriorhas givencation

“Intercept,”statute.11(d). under theis not defined“Consent”
of, or theacquisitionor otherhowever, mean “the auralis defined to

or oral commu-of, anyof telecommunicationrecording the contents
mechanical,electronic, otheroranythe use ofthroughnication

inform ato570-A:l, III. law enforcementRequiringdevice.” RSA
willconversationtargetedwhich abymethodpreciseof theperson

ofreading “consenta hypertechnicalwould mandateinterceptedbe
570-A:2, 11(d), we arewhichRSAunderinterception”to such

suchevincingstatutory languageexpressto withoutadoptreluctant
reading would notMoreover, constrainedsuch aintent.legislative
maintain astatute, properis “tothe whichthe ofpurposefurther

and thepublictheprotectof the State todutybetween thebalance
Lee,v. 113Stateexpression.”and freeright privacyofindividual’s

(1973). Rather, that827, we conclude313, 315, 307 A.2d 828N.H.
11(d)570-A:2, surroundingwhen theRSAis valid underconsent

knew that lawconsenting partydemonstrate that thecircumstances
anwiththe conversationinterceptingwerepersonnelenforcement

III,device,” 570-A:l, ifeven“electronic, other RSAmechanical or
is not disclosed.interceptionofprecisethe method

theis valid underthat whether consentarguesThe defendant
parame-constitutionalbybe measured thestatute shouldwiretap

some courtsAmendment. Whileforth within the Fourthters set
thismay adoptprovisionfederal consentinterpreting the similar

of other courts that followview, reasoningthepersuaded bywe are
(2d 1973).Bonanno, 487 F.2d 654 Cir.States v.United

to show that an informerproof requiredextent of[T]he
callrecording telephoneto or of amonitoringconsented the

to showfrom that needednormally quiteis different
search, defendantbya whether thephysicalconsent to

in to an effectiveby position givehimself or some aperson
search, allegedtheinvolving physical personone. In cases

contrarysomething apparentlyis doingto have consented
inanother who often isto his own interests or to those of

consent to thewith him. An informer’swaysome connected
is anor of a conversationmonitoring recording telephone

a of with law enforcementcooperationincident to course
timeordinarilyhe has decided someofficials on which
him.consequencesand no tounpleasantentailspreviously

Hence, tofor the Government shownormallyit will suffice
whatknowingahead with a call afterthat the informer went

about.the law enforcement officers were
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(citationsBonanno, omitted); see,487 F.2d at 658-59 e.g., Griggs-­
(1stSmith, 1990)112,v.Ryan Bonanno);904 F.2d 117 (citingCir.

Glickman, (9th625,v. 1979),United States 604 F.2d 633 Cir. cert.
(1980)denied, (same);444 Edmond,U.S. 1080 United v.States 718

(D.D.C. 1989) (same).988,F. 992Supp. Our recognition that the
statutewiretap generally “protects the individual’s right privacyto

to a thangreater degree the United States Constitution or [its]
statutory] 91,federal [counterpart],” 90,State v. Ayres, 118 N.H.

87, (1978)383 A.2d 88 (superseded by statute on other grounds),
not require incorporatedoes that we constitutional intoprinciples

wiretapthe statute as requisites.foundational

The record before us prevents us from determining whether
11(d)570-A:2,Rockett’s consent was valid under RSA thougheven

certain facts undisputed.are The defendant’s motion to suppress
alleging violation of wiretapthe statute requested the trial court to
suppress “any evidence of conversations between and Chris­[him]
topher Rockett at the HeadquartersState Police in earlythe

3, 1996,”ofmorning July added),(emphasis ostensibly referring to
both objection, however,encounters. The State’s appears to address
only Moreover,the second encounter. the trial court’s brief ruling

“conversation,”onlyrefers to a and does not specify whether one or
both of the conversations were suppressed. partiesThe further this
uncertainty on appeal by failing to distinguish between the two
conversations, referring vaguely to a singular “conversation”

Therefore,theirthroughout respective briefs. it is for usimpossible
to discern which Moreover,conversation was suppressed. while the
trial court apparently accepted the evidence that Rockett was

thatinformed one of the conversations would be by“monitored” law
enforcement, it anynever made factual findings regarding whether
the surrounding circumstances shed onlight Rockett’s understand­
ing of the term “monitor.” Having determined that the trial court
erroneously required the toState demonstrate that policethe
informed Rockett to “process”as the or “type” of wemonitoring,
remand for the court to utilize the standard set forth herein.

Reversed and remanded.

All concurred.


