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(Ann Rice,T McLaughlin, attorney general M. seniorPhilip
assistant on forattorney general, orally),the brief and the State.

Mirhashem, defender, Concord,appellate byBehzad assistant of
brief and fororally, the defendant.

JOHNSON, defendant, Kerwin,J. was ofTimothyThe convicted
632-A:2, I(i),one count of misdemeanor sexual assault. See RSA :4

(1996). J.)(Fauver,appeal,On he contends that CourtSuperiorthe
in refusing granterred to two motions for mistrial and a motion to

set aside the verdict. We reverse and remand.
1995,The facts Infollowing were adduced at trial. October the

senior,complainant, a seventeen-year-old high school hired the
defendant, a professional photographer, photographsto take of her

session,yearbook.for the school At photothe the defendant
studio,suggested complainantthat the return to his after her

eighteenth birthday, pose “revealing” photos.to for more The
complainant agreed, and the months forduring ensuing returned
three additional with thephoto sessions defendant.

occasions, 1996,JanuaryOn two in 1995December and the
complainant posed Duringfor semi-nude and thephotographs.nude
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session,January the at the defendant’scomplainant, urging, agreed
body, ostensiblyto oil to her to aapply baby produce photograph

light.” complainantthat better “catches the At first the theapplied
herself, repeatedly disapprovedoil but after the defendant of her

oil,intechnique applying complainantthe the told the defendant to
ahead” and oil himself. The that“go apply complainantthe testified

oil,after she allowed the defendant to cover her torso withupper
sudden, right my“all of a his hand went down between andlegs

thatup.” complainantcame back The testified the defendant rubbed
times,”oil on her “four or five and that notgenitals she had

him to touch her She thatexpected genitals. stated she was
by“shocked” and “scared” his actions. The defendant then took one

photograph complainant,last nude of the and the session ended.
did not incomplainant immediately anyoneThe confide about the

baby oil incident and testified that she made herself about“forget
it.” that inShe testified she returned to the defendant’s studio

atFebruary, agreedwhich time she to recruit other students to be
photographed by year’sthe defendant for the seniorfollowing
photographs. Specifically, agreed encourageshe to other students at

school tohigh provide modelingher services and be “senior
of the defendant’s studio. The testi-representatives” complainant

that incidentfied she later remembered the after another student
woman,about of aalleged youngtold her the sexual assault and this

ofbegin process recovering memory.statement led her to the her
that shecomplainant subsequently policeThe testified contacted the

herself,not to but “because of Ipress charges what I’d heard
wouldthought maybe my testimony help somebody else.” The

defendant was and convicted of misdemeanor sexual assaultcharged
I(i),632-A:2,accomplished by surprise.for sexual contact See RSA

:4. This appeal followed.
(1)that trial court refusingThe defendant contends the erred in:

to a mistrial the elicitedgrant allegedly prejudicialafter State
(2) atestimony complainant; refusing grantfrom the and to mistrial

or in angive engaged allegedlycurative instructions after the State
The defendant also that the cumulativeimproper argument. argues

alleged prejudicialeffect of these errors was so that the trial court
abused its discretion when it refused to set aside the verdict.

we that it was error for the trial court not to grantBecause conclude
testimonya mistrial elicited from theimproperafter the State

only appeal.we will the first issue raised oncomplainant, address
(1999).Warren, 633, 636, 1017,See State v. 143 N.H. 732 A.2d 1019

A appropriatemistrial is when the circumstances indicate
if trial to a verdict. Tojustice may“that not be done the continues
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mistrial,justify merelya the conduct must be more than inadmis-
sible; injusticean that cannot beirreparableit must constitute

579,Sammataro, 582,instructions.” State v. 135 N.H.by jurycured
omitted).(1992)135, (quotationsA.2d 136 and citation Because607

trial court in the to the natureposition gauge prejudicialthe is best
issue, it has discretion to decide whether aof the conduct at broad

Id.appropriate.mistrial is
The defendant contends that the trial court abused its discretion

State,allowing duringin the trial to continue after the its direct
complainant, testimony regardingexamination of the elicited an

alleged by against youngsexual assault the defendant another
trial previouslywoman. The court had ruled such evidence inadmis­

trial,sible. the a motion in requestingBefore State filed limine
of evidence that the defendant “had acted in a similaradmission

manner with victim.” allegedanother The State that the defendant
baby oil to anotherapplied young during photographywoman a

inengagedsession and then intercourse with arguedher. The State
that this evidence was admissible to show the defendant’s intent

appliedwhen he oil tobaby complainant’s genitals,the see N.H. R.
404(b); Bassett, 493, 497,EV. see generally 499,State v. 139 N.H. 659
891, 894, (1995);A.2d namely,896 that the purpose­defendant acted

632-A:1, IV,for sexualfully gratification,arousal and see RSA :4
(1996), and not to enhance the artistic value of the nude photogra-

The State also tophy. sought admit this evidence to whatexplain
theprompted complainant reportto the assault many weeks after it

occurred. The trial court denied request,the State’s that itholding
could not “distinguish between the propensitydefendant’s to act
inappropriately photography subjectswith the and ... his intent to
act purposewith the of obtaining gratification.”sexual See generally
Bassett, 500, 896; Melcher,139 N.H. at 659 A.2d at State v. 140 N.H.
823, 828, (1996).146,678 A.2d 149

During the State’s direct examination of complainant,the counsel
inquired complainant’sabout the loss of memory regarding the

assault,charged and the following colloquy ensued:

—Now,Q. at that point, you youhad that hadsay you
—mind,orforgotten, you put yourhad it out of or what

—I justA. I ingirldidn’t even remember it until some the
mean,hallway, I she had Isayingstarted stuff. And then

like, God,was is thiswhy bothering myme? And then when
me, said,boyfriend somethingsaid to when Dan had “What
like,you?,” justdid he do to I was I“He touched me.” don’t

—how, remember, know,justknow I don’t I I don’t even it’s
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—just dayit was there and then one it’s almost like on the
home,way justI about it. I didn’t want it toforgot be true.

Q. youAnd do recall what it that itbrought you?is back to
What had happened you?to

—Well, it,A. I hadn’t I Ireally thought justabout ‘cuz
—know, I just justdon’t don’t remember didn’t remember.

girl up goingSome had come and she was to be a senior
me, that,and “I can’trepresentative, she said to do that

—man some And Iraped girl." went

Objection.[DEFENSE COUNSEL]:

added.) a(Emphasis immediatelyDefense counsel moved for mis-
conference,trial. After a bench triallengthy the court denied the

defendant’s motion and issued the instruction:following curative

— broke,All right, youbefore before we heard this witness
make to a statement somebodyreference else had told her.

now,I’m togoing you right you mayinstruct not consider
made, bythat statement it was a statement made someone

witness, mayelse to this for the truth of that statement. You
reference,only consider its or the to otherreference the

did,explain whystatement to she acted as she when she did
— —consider, said,You cannot I youwhen she acted. as
cannot consider that statement for its truth.

that “that manappeal,On the defendant contends the statement
is that itraped girl” highly prejudicial impossiblesome so would be

taint,for any curative instruction to be effective to cure the and
therefore he is to a mistrial as a matter of law. agree.entitled We

prejudice mayIt is well-settled that an incurable result “when the
testimony conveys juryof a witness to a the fact of a defendant’s
prior criminal offense. The infusion of such evidence into a trial is

a inprobably only equalled by prejudicial impact uponconfession its
218, 1302,221,a v. 124 N.H.jury.” Woodbury,State 469 A.2d 1305

(1983) (citations omitted).and of suchquotation “Introduction
evidence, however, automaticallydoes not a mistrial.”require State

(1993).Drew, 644, 648, 108, Rather,v. 137 N.H. 633 A.2d 110
introduction of it tounjustthe inadmissible evidence must make

See, Ellison,allow the case to continue to a verdict. v. 135e.g., State
1, 4, (1991).477,N.H. 599 A.2d 479 we have held thatAccordingly,

a mistrial is when “a defendant’s criminal conductappropriate prior
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Sammataro, 135jury.”theconveyed tounambiguouslyhas been
evidenceprejudicial582, highly136. suchA.2d at Whenat 607N.H.
526,524, 642Whittaker, N.H.admitted, 138v.Stateimproperlyis cf.

bemayacts(1994) bad936, (discussing priorwhen938A.2d
remedytoineffectiveadmissible), usuallyarecurative instructions

v.Stateprejudice,”to theonly emphasizeand “serve[]the error
(1978).108,179-80, 110LaBranche, 176, 385 A.2d118 N.H.

“thatcase, thatthe statementin the context of thishold thatWe
aand warrantedgirl” highly prejudicialsome wasrapedman

factjuryto theconveyed theunambiguouslyThe statementmistrial.
culpablein similarengagedhadallegedlythat the defendant
179,at 385See id.conduct; “girl.”assault of anamely, the sexual

LaBranche, thatin which we heldis similar toat 110. This caseA.2d
pendingof thespecificsnot disclose thetestimonythe didalthough

easilycould havecrime, jurybecause thea mistrial was warranted
for other“allegedly culpablethat the defendant wasdiscerned

chargeto the beforecloselyof criminal conduct relatedinstances
221, A.2d at 1305.Id.; 124 N.H. at 469Woodbury,it.” see

Further, rapedthat “that manthat the statementthe likelihood
fact thatbyis enhanced theunduly jurythegirl” prejudicedsome

clearlyactallegedthe criminal involvedchargedboth the crime and
Melcher, 831,140 N.H. at 678 A.2dsexual misconduct.repugnant Cf.

on State’sin its order therecognizedat 151. As the trial court
thelimine, jurorfor a to divorceimpossiblemotion in it would be

womenpredator younga ofthat the defendant is sexualinference
500,Bassett, 139 N.H. at 659inference. Seeanyfrom admissible

768,710, 717,896; Ellsworth, 142 N.H. 709 A.2dv.A.2d at Statecf.
(1998) to admit evidenceimpermissiblethat it is(recognizing773

relevancejustifyingthe connection between eventslogicalwhere
extraordinaryof thoseSimply put, this is onepropensity).involves

a bell once it has beenunringthe trial court cannotcases where
Gladstone,Assoc. v. 137Border Brook Terrace Condo.rung. See

(1993).11, 18, 1248,622 A.2d 1253N.H.

Drew, 137 N.H.Furthermore, at issue inunlike the evidence
cumulative,110-11, and648-49, was notat 633 A.2d at this evidence

committedmaythat the defendant havejuryin fact indicated to the
v.charged.was Statea more heinous than that whichcrime Cf.

(1995) (evidence505, 510, 1191, isMcGlew, 658 A.2d 1195139 N.H.
cause a“mayif a sense of horror thatunduly prejudicial it arouses

than the facts of theits on other”jury somethingto base decision
it). troubling hereespeciallyconduct iscase before The State’s

whatalready complainantthe had elicited from thebecause State
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caused her to misconduct,remember the defendant’s making it
improper for probethe State to the complainant for further detail
that likelywould violate trialthe court’s in limine order. Accord-
ingly, we hold that the trial court abused its indiscretion torefusing
grant the defendant’s motion for a mistrial.

Although the defendant places great onemphasis the fact that the
arguablyState toattempted objectionableelicit the testimony in

order,violation of the court’s pretrial our todaydecision does not
mean a mistrial is appropriate everythat time a pretrial order

actexcluding prior Ellison,bad evidence is violated. See N.H. at135
6, Rather,599 A.2d at 481. we hold that because the statement
introduced by the State was so highly prejudicial to the defendant’s
case that it irreparably trial,affected the outcome of the a mistrial
was warranted.

The arguesState that the defendant is not entitled to a mistrial
because when the complainant stated that she heard “that man
raped girl,”some it was unclear that the referringclassmate was to

6, (“Wherethe defendant. id. atSee 599 A.2d at 480 the testimony
ambiguous,is a defendant is not so substantially that aprejudiced

mistrial is required.”). disagree.We Although jurythe had not
heard the term representative” trial,“senior at pointthat in the it
was readilystill thatapparent the referringclassmate was to the
defendant. Comments were made during opening statements indi-
cating that the complainant was ininterested thehelping defendant
recruit students for following year’sthe senior andphotographs,
immediately prior making statement,to the prejudicial the com-
plainant herself testified that she agreed to recruit seniors for the

Thus,defendant’s photography studio. even if the complainant used
the “that man”phrase defendant,”instead of “the phrasethe
clearly toreferred the defendant.

Finally, the attemptsState to cast the trial court’s curative
order,instruction as either a “reconsideration” of its earlier or a

offinding admissibility on an alternative relevancy ground. The
court’s error, however,actions were toinsufficient cure the because
even if it were true that the court reconsidered testimony’sthe
admissibility on relevancy grounds, Whittaker,see generally 138

526, 938,N.H. at 642 A.2d at it clearlyfailed to thatrule the
probative value of the evidence was not substantially byoutweighed
the of unfairdanger prejudice McGlew,to the defendant. See 139

(trial510,N.H. at 658 A.2d at 1195 court must preciselystate on the
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andprobityofits balanceunderlyingthe considerationsrecord
prejudice).

and remanded.Reversed

HORTON, J., dissented; others concurred.the

that the trialHORTON, J., to assumeIt is reasonabledissenting:
it denied the State’sits discretion whenactingwas withincourt

the sexualregarding priormotion to admit the evidencepretrial
the evidencein a vacuum beforeoffer was madeassault. The State’s

in reporting wasdelaythe substantialdevelopedat trial was and
fromthat it was obvious themajorityI agree with theestablished.

trial that thestatement atchallengedof thecontext and content
rapist. Thenamed as the earlierperson beingwas thedefendant

but holds thatfor the evidenceanalyzedoes not the needmajority
toto allow the caseunjustthat it wasthe is so extremeprejudice

to the trialdeferencerejects longstandingto verdict. It ourcontinue
prejudicialto determine thecourt, positionin theuniquelya court

theeffect of evidence.
ofthe broad discretionrulingI that this mistrial was withinthink

135,Sammataro, 579, 582, 607 A.2dv. 135 N.H.the trial court. State
(1992). tosubjecta and notsurpriseevidence wasAlthough136 the

I would holdgiven,when it wasscrutiny pointat thepre-admission
ofpurposefor the limitedthat it would have been admissible

It have been relevant underdelaythe in wouldexplaining reporting.
limited,and, if properlyRule of Evidence 401HampshireNew

than under Newprejudicialhave been more probativewould
to the403. have been sensitiveRule of Evidence WeHampshire

crimes, such delayin sexualinvolving delay reportingproof problem
v.for See Statecrying explanation.counter-intuitive andbeing

(1993).696, Thus,402, 411-12, theN.H. 628 A.2d 702-03Cressey, 137
limitingwithout theprobative.would be Takenhighlyevidence

instruction, stronglyand ishighly prejudicialis alsothe evidence
isBut all such evidencepropensity.infected with overtones of

for a non-­onlyand can be admittedpropensitytainted with
404(b). trial court acknowl­N.H. R. Ev. Thepropensity purpose.

instruction,limitinggavethis and a well-structurededged problem
of the victim’s action andexplanationthe evidence’s use tolimiting

jurya When a iseliminating as consideration.clearly propensity
instructed, instructions are fol­that thoseproperly presumewe

153, (1994),lowed, Collins, 217, 220,v. 138 N.H. 637 A.2d 155State
doctrine, v.the same Stateanalysis prejudice incorporatesand an of

(1994).585-86, 963,Bouchard, 581, 966138 N.H. 643 A.2d
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I would hold that the trial court was within its discretion in
denying the motion for mistrial during testimony similarlyand
within its discretion in denying a mistrial or curative instruction
during Therefore,argument. I respectfully dissent and would affirm
the trial court.
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