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I would hold that the trial court was within its discretion in
denying the motion for mistrial during testimony similarlyand
within its discretion in denying a mistrial or curative instruction
during Therefore,argument. I respectfully dissent and would affirm
the trial court.
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McNeill,(Malcolm andJr.P.A., R.of DoverTaylor,&McNeill
for thebrief, orally),and Mr. McNeillon theM. DennisLynne

plaintiffs.

(William theDrescher onDomko, P.A., R.of Milford&Drescher
orally),and for the defendants.brief

(JohnMiddleton, P.A., V.McLane, of Nashua&RaulersonGraf
brief, orally),Dwyerand Mr.on theand GoodwinDwyer, Jr. RolfE.

intervenors, & a.Bruyn Kopsdefor the J. Peter

Brewster,RosemaryandTHAYER, Benjaminplaintiffs,J. The
J.) theaffirming(Barry,of CourtSuperiora theappeal decision

(1996), thebysee RSA 676:4-aapproval,of a site planrevocation
BoardPlanningand the Amherstdefendants, the Town of Amherst

(board). We affirm.
alonglocated1991, parcel57.2-acrepurchased aplaintiffsIn the

butdevelopable,aretwo acresSouhegan ApproximatelyRiver.the
contains wetlands.in a flood andplainis locatedparcelmuch of the

in a residential-ruralof is locatedportion parcelAll a small thebut
overlaywithin fourzone, are locatedsignificant portionsand
overlayuse. Theseproperty’sthat further restrict thedistricts

district, wetlandthethe flood conservationplaindistricts are
district, and thedistrict, protectionthe watershedconservation

district.aquifer protection
aa residence and1992, to buildplaintiffs sought approvalIn the

planningThe town’son theirtraining property.soccer center
todid not conformfinding planthat therequest,director denied the

thenplaintiffsThezoning requirements.the rural-residential
site, which thecamp on thedevelopa to a soccersought variance

of denied.AdjustmentBoardZoningAmherst
of a soccerdevelopmentforplaintiffs sought approvalThe then

1993, non-profit organizationaplaintiffsIn the createdfacility. July
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to conform to the town’s zoning bylaws, which permit additional
non-profit uses. After two years of numerous publicextensive
hearings, and board,exhaustive review by the as byevidenced a
1,200 record,page the board approved the inproject June 1995. The
final approval permitted eight fields, 24,200outdoor soccer a square

house,foot field permittedand 553 parking spaces, sixincluding bus
parking spots. The field house an field,includes indoor soccer locker
rooms, showers, bathrooms, room,a ameeting weight training
room, room,a function a snack bar for persons,fifteen and room for
catered banquets or meals for toup fifty participants. Under the
terms of the approval, the plaintiffs would lease the facility to the
non-profit organization. The board rejected the plaintiffs’ torequest

premisesuse the accommodations,for overnight restaurant,a a
sports and shop,souvenir and as a general banquet facility. The plan
was approved thatprovided six ofpages additional conditions were
satisfied, including, inter alia:

Except as specified below,under “Tournaments” the out-
door mayfields be used from 8am to 9pm Tuesday through
Saturday, 9pmand to 4pm Sundays, with a maximum 350
people at anyon-site one time. No use is permitted on
Mondays or during “off hours.”

Wetlands Board Permit 94-00347 includes 17 site-specific
conditions to impactsminimize due to wetland . .use. .

The building must be inevacuated the event of flooding and
high water alarms must be installed.

1, 2, 5,Fields # may& 8 not be used during high water/wet
conditions, and no wetland area shall be bycrossed auto-
mobiles, machineryvehicles or when utilization will result
in rutting of wetland soil.

Fields must visiblybe posted/flagged after treatment with
pesticides for a oflength time appropriate to the chemicals
used.

Surface monitoringwater must be done according to the
following schedule ....

Portable toilets as needed for the number of people on the
site will be placed appropriately.
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from wetlandsremovedmaterial shall beAll andequipment
willand toiletsAll materialsequipment,use.followingarea

ato poseso as notinstalled, and maintainedstoredbe
from theremovedor behigh periodswaterduringhazard

flood events.duringfloodyear plain100

perRoadon Stearnswill be allowedparkingNo off-site
ofBoard Selectmen.of the Amherstaction

for tournamentrequiredistraffic controlOn-site
. . .events.

1Aprilbetweenoperationtowas further restrictedfacilityThe
topermittedwereyear. plaintiffsThe30 of eachand November

andofyear operation,in the firsttournamentsconduct six soccer
planthe siteGenerally,succeeding year.in eachtournamentseight

tournaments, to befollowingon weekendsfacility,therequired
lasted on thehaddaysof as the tournamentthe same numberclosed

inform thetorequiredwere alsoplaintiffsweekend. Thepreceding
1by Apriland closed weekendsof of tournamentstown its schedule

year.of each
including theneighbors,theapproval, plaintiffs’siteFollowing

violationsintervenors, regardingto the townfrequently complained
hours,conditions, during restrictedincluding playplanof the site
on theremainingtoiletsequipment portableand andillegal parking,

conditions.flood and snowduringfield
a3, 1996, plaintiffsthe ofboard notifiedApril planningtheOn

17, 1996, to address certain identifiedAprilforhearing scheduled
result of thepossiblewere notified that aplaintiffsviolations. The

planningThe boardplan approval.revocation of the sitehearing was
of a notice issued afterthirty days from the dategave plaintiffsthe

hearing,the theto with all conditions. Aftermeeting complythe
5, 1996,on Junecomplaints,to receive andboard continued

plaintiffs’ plan approvalto revoke the siteunanimously voted
comply regardingdid not with the conditionplaintiffsbecause the

monitoring.surface water
1996,14, to rescind the revocationthe board votedAugustOn

planningThecompliedthe with the conditions.plaintiffsafter
board, however, propertyto that thecomplaintscontinued receive

toilets,portableand thatduringwas used restricted weekends
plain.in the flood Onbeingand tires were still leftequipment,

19, playteams to a soccerproperty bythe was used twoOctober
month, receivedLater that the boardgame on a restricted weekend.

plainin the floodequipment remainingadditional aboutcomplaints
flooding conditions.duringzone



8, 1996, aOn November the board sent the letterplaintiffs
that hadinforming plan approval.them the board revoked their site

thatplaintiffsThe letter informed the

6,Planning 1996[,]the Board on pursuantNovember to
planRSA 676:4-a revoked site foryour approval the

reasons:following
1) to fromequipmentFailure remove and materials the

during highsite water or floodperiods events.
2) 19,toFailure be closed on October a follow-weekend

aing tournament.
in violation your approvedThese items are direct with

ofscope project.
This Board has taken this action topursuant RSA

1(c)].676:[4-a,

The further explained plaintiffs’ requestletter the to aright
676:4-a, ifhearing, requested,see RSA and that no hearing was the

provided 676:4-a,board would the revocation asrecord in RSA III.
The a which onplaintiffs requested hearing, was held February

19, 1997. At the hearing, permitted person present,the board each
abutter,counsel, and fourincluding plaintiffs,the each minutes to

board, vote,the Thespeak regarding revocation. in a 4-2 concluded
that planthe violations were material violations of the site and that

site,plaintiffs adequatelythe were unable to control the and
recorded the revocation of plan approval.site

court,plaintiffs appealed superiorThe to the upheldwhich the
board’s thatrevocation. The court found “the of the meeting[n]otes

. . that Mr. did thatdemonstrate . Brewster not he was indispute
violation but rather discussed the reasons for the violations and how

preventhe intended to future violations.”
The court further noted that need notPlanning rely“[t]he Board

on promises alreadyfuture of Plaintiffscompliance. ignoredhave
andpast warnings opportunitieshave been to Plain-given comply.

inabilitytiffs have demonstrated an to all thecomply with conditions
theybased on the number of times have been in violation.”

The court also noted that two inthe violations cited the letter
were not the first violations of which the plaintiffs had been
informed, that the site had revokedplan alreadyand been once for

withnoncompliance material conditions. The court found that the
1(c)676:4-a, error,toletter’s reference RSA was a typographical

and that theplanning gave plaintiffs adequatethe board notice and
heard,an to be toopportunity satisfy process.sufficient due
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rulinginthe trial court erredargue thatplaintiffstheappeal,On
and reasonablerevocation was lawfulboard’splanningthat the

alsoplaintiffsmaterial. Thewere notallegedthe violationswhen
(1) byprocess:them dueboard deniedplanningthat theargue

thenrevocation butonly two reasons foridentifyingasending notice
(2)incidents; a noticesendingbyandreasonsconsidering additional

andstatutory provisions;applicabletheidentifiedincorrectlythat
(3) planningto at thespeakfour minutesallowing onlythemby

aserredargue that the boardFinally, plaintiffsthehearing.board
and theplan approval,siteof in to revoke thevotinga matter law

in revocation.upholding thecourt erredsuperior

stronglyof a trial court’s decisionof reviewOur standard
byit unsupportedunlessthat decision isupholdingfavors

function onor erroneous. Ourlegallythe evidence is
haveis to whether we wouldreview not decideappellate

a reasonabledifferently to determine whetherfound but
judge.find did the trialcould asperson

(1993)1351,Keene, 99, 101,N.H. 634 A.2d 1353v. 138CityHansel of
omitted); Deer Assoc. v. TownLeapcitations see(quotation and of

(1992).557, 837,Windham, 555, 618N.H. A.2d 838136
676:4-a, board to revokepermitting planningthe statute theRSA

inprovides part:a relevantplan approval,site

other which has been filedplan approvalLA... site or
674:37recordingthe official under RSAappropriatewith

revoked, planningnot in whole in themay part, bybe or
section,board, onlyto this thepursuant and underexcept

circumstances:following

(b) or to theapplicantWhen the successor in interest
work, orperformedhas erected a structureapplicant

structures, land,a of toor established use which fails
statements, specifications uponorplansconform to the

based, materiallywhich was or has violatedapprovalthe
any requirement approval.or condition of such
(c) theapplicantWhen the or successor in interest to

ofperform any ap-has to theapplicant failed condition
or,inspecified approval,within a reasonable time theproval

specified, specifiedif no such time is within the periodstime
in RSA 674:39.

section,anyII. to under thisrecordingPrior revocation
notice, as RSAplanning give provided bythe board shall
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676:4, 1(d), the public, applicantto the or the applicant’s
interest,successor in alland abutters and holders of

conservation, preservation, agriculturalor preservation
The shallrestrictions. notice include the board’s forreasons

A hearingthe revocation. with notice inprovidedas RSA
1(d)676:4, shall held at requestbe the of any party

notice,such withinreceiving dayssubmitted 30 of receiving
notice,such or if planningthe board to hold adetermines

hearing.
revocation,III. A declaration of dated and endorsed in
board,writing by the andplanning containing reference to

recordingthe information for the plat, plan or other
revoked,being shall filedapproval be for withrecording the

deeds,register of no sooner than 30 days after written
notification theof revocation is served on the applicant or

interest,applicant’sthe in person bysuccessor in or
mail, days anycertified or 30 publicafter which-hearing,

If revoked,ever is later. of anonly part approval is that
of land toportion subject revocation clearlyshall be

identified in the Thedeclaration. declaration shall be
recorded under the same name or was originalnames as the
approval, subsequent owners,as well as the names of if any,

subject revocation,of the land or thereofpart to as
theby municipality.identified

MaterialityI. Violationsof
plaintiffs challengeThe the offindings violations of the conditions

of planthe approval groundsite on the that the violations were not
plaintiffsmaterial. The thatargue theyfirst intended to be closed

tournament,the weekend after the October that throughand factors
control,beyond their a game played bywas two teams. Evidence in

the record indicates that plaintiffsthe made efforts to cancel the
game,scheduled but athe two teams recruited substitute referee

and played the claimgame. plaintiffs theyThe to have done all could
to demonstrates, however,that Thestop game. record gamethat the

advance,had inbeen scheduled at a game,months time when the if
scheduled,conducted as would violate the post-tournament closure

Further,rule. Benjaminthe record that givenreveals Brewster had
keys persons.to plaintiffsnumerous The claim to have given keys to
responsible conditions;adults to complianceinsure with the how-
ever, of keys plaintiffs’distribution those impaired abilitythe to

site,control the findingthe board’s thatsupporting plaintiffsthe
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thewithcompliancetothe site insureto controladequatelyfailed
conditions.board’s

byharmwas no createdthat therearguenextplaintiffsThe
the areaplayingonportableand toiletspostsleaving goalthe

thebycausedincluding thoseperiods,high waterduring the
bycomplaintsnumerous23,1996, storm. The record revealsOctober

The plaintiffsthese concerns.as action onas well boardneighbors,
1996,23, wasstormof the Octoberscopethat thefurther contend

toduration asexceptional size and soofunanticipated and such
thatsuggestcentury. The intervenorsonly peronce or twiceoccur
andpredictedof storm wereand size thatexistence thethe

todesignedwerethat board’s conditionsand theanticipated,
onthat the stormassumingcircumstances. Evenaddress these

flood,” the23, 1996, years“hundredproverbialwas theOctober
damageto environmentaldesigned preventconditions wereboard’s

Further, relycannot on the fortunateplaintiffsstorm. theanyin
resulting damage resultedthat no environmentalcircumstances

theplaintiffs’the breach of wetlandstheir violation.from While
weredamage,in the breachesdid not result actualconditions

ofthe likelihoodtheymaterial because increasednonetheless
prevent.to ordesigned mitigateconditions weredamage the

subjectthat the of overprojecttrial court found the wasThe
necessaryall werepublic hearings and that of the conditionsfifteen

leavingto The court found thatplan approved.for the site be
field,on teamsalong play bytoilets the withequipment portableand

of theperiods, plan.were material violations siteduring restricted
thatthe conclusionsupportscourt concluded that the recordThe

in site is Weplanof this material.”“every approvalcondition the
in thethat both of the violations citedwith the trial courtagree

of plan.could warrant revocation the sitewere material andletter

II. Due Process

of thesufficiencyaddress the of the defendant’s noticeWe next
theplaintiffs allegeThe thatplaintiffs.to theprovidedrevocation

in aspects.notice was deficient threelegally

voted revokeFirst, suggest that the board toplaintiffsthe
RSAprior plaintiffs.notice to theplan providingthe site without

676:4-a, of thenotice the “revocation” be sent afterrequiresII that
revoke, “recording anybut revocationhas to beforeboard voted

tosection,” having rightthepartiesunder this all interestedwith
thepermitsa the statutehearing following revocation. Therequest

to aapprovalthe noticeplan providingboard to revoke site before
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party. We find that the town withcomplied statutorythe require-
notify plaintiffs,ments to the and that the notice so provided did not

Director,process. Braggviolate due v. N.H. Div. MotorCf. of
Vehicles, 677, (1997).679, 571,141 690N.H. A.2d 573

Second, plaintiffsthe thatcontend ofthey deprivedwere due
process because the onlynotice identified two reasons for revoca­
tion, but the board considered additional reasons and in itsincidents
revocation the planning maydecision. While board not arevoke site
plan solely on the ofapproval existence a second violation after

revocation,arescinding prior arewe mindful of fact thatthe
aplanning boards have continuous and ongoing relationship with

revocation,developers. While neither the June 1996 nor unsubstan­
complaints by record,tiated abutters contained in appro­the are

priate factors in thedetermining materiality of the two violations at
1996, entitled,issue inbefore the board November the board is once

material,it thatfinds the violations arepresent to priorconsider
inviolations thedetermining appropriate sanction or penalty for

awith materialnoncompliance condition. RSA 676:4-a does not
require anyrevocation after violation of material conditions of a site
plan approval, but authorizes the board to exceptionalexercise that
power. processDue thatrequires the board ofprovide notice the

incircumstances to be considered determining whether a violation
occurred, not notice of evidence to be in consideringused the

for v. Cunningham, 68,sanction the violation. Stewart N.H.131Cf.
70, (1988).96,550 A.2d 97 The properly plaintiffsboard notified the
of the circumstances which led to its finding planthat the site was
violated.

The plaintiffs allege that the citation in the board’s
1(c) 676:4-a,November 8th letter to ofsubsection RSA rather than

1(b), plaintiffs case,subsection which claimthe to thisapplies
deprived them process.of due Due notprocess require perfectdoes
notice, calculated,“noticeonly reasonablybut under all the circum­
stances, appriseto ofparties pendencyinterested the of the action
and an opportunity objections.”afford them presentto their

419, 423, (1999)v.Douglas Douglas, 215,143 N.H. 728 A.2d 218-19
omitted).(quotation trialThe court found that this acitation was

error that nottypographical deprivedid the of notice ofplaintiffs
that,the ancomplaint opportunityand to be heard. We note before

identifying the factors considered the inspecific by board its
decision, statute,revocation the firstletter cited the entire and then

listed two Althoughthe factors considered. notice anthe identified
subsection,inapplicable plaintiffsthe were informedadequately of
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in thethe consideredboardof the circumstancesthe nature
notice that676:4-a, providedanddecision under RSArevocation
The recordchallenge the revocation.hearingtorighthad a a tothey

confused, anyor raisedplaintiffsthe werenot indicate thatdoes
to theboard, appliedwhich subsectionthe overissues before
noticethat the board’sboard. We holdbefore theproceedings

in this instance.processduesatisfied

III. RevocationofLaivfulness
theofNext, the board’s revocationwe address whether

mustPlanninglawful. boardsplan approvalsite wasplaintiffs’
however,676:4-a;under RSApoweruse their revocationjudiciously

ofignore historyto a violationsrequirednotplanning boards are
andcomplaintsa ofpatternThe record revealsnoncompliance.and

before theby hearingsfollowedplaintiffs,thealleged byviolations
only tobyaction the plaintiffs,of remedialpromisesboard and

noplaintiffs bywith the letteragain. The communicatedrecur town
of planviolations siteeight regarding allegedtimesless than

thatThe record revealsraised the town or abutters.byconditions
andspecific detailedplanto craft a site withattemptedthe board

zoningthe ordinance that wouldofparametersconditions within the
town’s, concerns.and the abutters’satisfy the theplaintiffs’,

to insureHowever, failedplaintiffsthe record reveals that the
of theconditions to the satisfactionwith materialcompliance these

say that theand, the board. We cannotimportantly,abutters more
a matter of lawto was erroneous asboard’s decision revokeplanning

by theunsupportedor record.

“Four-minute Rule”IV.

that,argumentto plaintiffs’we consider theFinally, decline
speak at boardonly planningfour minutes to theby allowing

Thisrevocation, process.them duehearing the board deniedon
court, thesuperior and thereforeissue first before thewas raised

it.have to address Accord­opportunityboard did not anplanning
Hudson,preserved.not Dube v. Townfind this issueingly, we ofCf.

(1995).135, 626,138, A.2d 628140 N.H. 663

Affirmed.

J., sit;HORTON, not the others concurred.did


