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juryandcourtthe trialbetweenfuture, all communicationsthe
v.Stateon the record.occuris excusedjurythebefore Cf.

(1998) that(directing22,216, 227, A.2d 30723Alexander, 143 N.H.
tojury priorandjudgethebetweencommunicationsno face-to-face

circum-extraordinaryroom absentjuryin theoccurthe verdict
stances).

Reversed.

All concurred.
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Green, PA.,PhinneySheehan Bass + of Manchester E.(Stephen
onWeyl orally), plaintiffs.the brief and for the

P.A., (RandallCooper, Cargill, ConwayDeans & of North F.
brief), Smith,Cooper jointon the defendants’ Upton, Sanders & of

(RussellConcord F. MayerHilliard and Barton L. on the defen-
brief,jointdants’ and Mr. orally),Hilliard for the defendants.
j.THAYER, defendants, Farm,HighfieldsThe Inc. (Highfields)

(town),and of Conway appealthe Town a Superiorfrom Court
J.)(Mohl, afinding Conwayorder circumvention of the Town of

board)Planning Board’s (planning authority and thegranting
plaintiffs’ forrequest injunctive plaintiffs,relief. The Richard
Neville, Neville, Jr.,Neville,L.September Harvey,Edwin Whitney

Harvey,and Charles incross-appeal, arguing that the court erred
(1)holding: that the town’s of 42approval Article was not ultra

(2)vires; and that the town did not enter indemnityinto an unlawful
agreement. in andpartWe reverse affirm in part.

This case arises from the of a ofrelocation section Baird Hill Road
in Conway. followingThe facts were aadduced after bench trial and

1972,view of Inpropertythe at issue. Hill wasBaird Road
and,designated therefore,a scenic road subjectbecame to restric-

(1993).tions as set inregarding reconstruction forth RSA 231:158
Highfields owns Hillproperty on Baird Road and towished

partrelocate of the road. wasprofferedThe reason that road’sthe
configuration drainage systemand caused a tonuisance and hazard

1991,Highfields’ inproperty. Highfields soughtTwice fromapproval
the planning board to of Hill Road.partrelocate Baird The planning
board requests. Highfields appealdenied both did not planningthe

Instead,board’s decisions. it sent the board of a proposedselectmen
(Article 42)warrant article for inclusion in the warrant for 1992the

town meeting.

42 adopted by provided:Article was secret ballot and

42. ToARTICLE see if the Town will tovote RELOCATE
A subjectOF BAIRD HILLPORTION ROAD to the
following procedure:
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fromdesignationroad(a) remove the scenicinitiallyTo
Hill Road ....of BairdportionTa]

roadway as(b) of theportionthatTo then relocate
(a) other land ofabove ontosubparagraphindescribed

mayInc., and conditions asFarm, termson suchHighfields
Selectmen, thelongso asBoard ofby thebe established

town, to bewith all such coststo theexpenseis at nosame
Farm, Inc.Highfieldsbyborne

relocated(c) of theof constructioncompletionUpon
Selectmen,Board ofof theto the full satisfactionroadway

foran Easement Deedaccepttothe Selectmento authorize
conveyto tocorrespondinglyandroadwaythe relocated

forfrom the TownFarm, QuitclaimInc. a DeedHighfields
ofsubject to an easementroadway,in oldinterest theits

entrance to Labradorend to thesoutherlyfrom itspassage
of Town.Road, YT thehighwayPond a Class

Deed,(d) to thereafterof Easementacceptance theUpon
Baird Hill Road asofportionthe then relocateddesignate

231:157,road, to RSAprovisionsto thepursuanta scenic
vote.Meetingfurther Townwithout

the servicesengagedthe town selectmenHighfields’ expense,At
recommenda-specificfirm to makeengineeringof an independent

firm submitted its recom-to the relocation. Therespecttions with
entirely Highfields’ prop-onproposedwith a locationmendations

1993, indemnitya andIn the defendants executed relocationerty.
Hill Road. the work wasof Baird Afteragreement partto relocate

to Highfields.town issued a release deedcompleted, the
onabutting Highfields’ propertyplaintiffs propertyThe own

enjointo theinjunctionHill aThey sought preliminaryBaird Road.
Pursuant to Articlerequest.The trial court denied theirrelocation.

42, plaintiffsHill Road. Again,relocated Baird thethe defendants
42injunctive that would void Articledeclaratory and reliefsought

it, Hill Road toto and restore Bairdpursuantand the actions taken
for on theirplaintiffslocation. The trial court ruled theoriginalits

planningthat the selectmen circumvented theargumentalternative
granted plaintiffs’theauthority.board’s The trial court therefore

that the defendants restoreinjunctivefor relief and orderedrequest
plaintiffsand theappealed,Baird Hill Road. The defendants

cross-appealed.
need,of on Weappeal.defendants raise a number issuesThe

however, findingcourt erred in thatonlyaddress one: whether the
Onauthorityboard’s occurred.planninga circumvention of the
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cross-appeal, plaintiffsthe contend that the trial court inerred
(1)holding that: the acts precipitated by 42Article were not ultra

vires 231:158; (2)and did not violate RSA and the indemnity
agreement into which the town entered was proper. We address
these issues in turn.

I. Circumvention the Planning Boardof

defendants,According to the the adoption of Article 42 was a
proper exercise of the town meeting’s authority. The plaintiffs
contend, however, that it amounted to a circumvention of the
planning board’s decision denying the relocation of a scenic road.
The trial court recognized that the enabling statutes permitted the
actions pursuant 42,taken to Article but nevertheless found Article
42 invalid because

meeting, by[t]he town its very 42,vote on Article intended
... to do to Baird Hill Road what the planning board

do, short,refused to in to reverse the refusal of the
boardplanning approveto changes Thus,the .... the

Article 42 ofundesignation portionthe of Baird Hill Road
. . . was a pretextmere to achieve a result the town could
not otherwise throughachieve the proper statutory mech-
anism, namely, the planning board.

“On appeal, we sustain the findings rulingsand of the trial
court theyunless are inlacking evidential support or bytainted

Quirkerror of law.” Boston,v. Town 124, 128,New 140 N.H. 663of
1328, (1995) omitted).A.2d 1331 (quotation When ascertaining

whether a circumvention of authority has transpired, inquirewe
whether the administrative agency authoritywhose is allegedly
being See,jurisdiction.circumvented had e.g., Cloutier v. Epping

Comm’n,Water & Sewer 276, 280,116 N.H. 892,360 A.2d 895-96
(1976) (town’s attempt to legal authoritycircumvent of commission
was invalid and ineffectual because commission had jurisdic-sole
tion); Exeter, 27, 29,Buxton v. Town 188,117 N.H. 369 A.2d 189of
(1977) (selectmen’s attempt to adjustment’scircumvent board of
denial invalid because board had jurisdictionsole to grant special

variances).exceptions and
“Although the general function of the [planning] board is to

prepare a planmaster for the development of the municipality, the
powers of planningthe board are not limited solely to its prepara-
tion.” Town 576, 579,Freedom v. Gillespie, 120 N.H. 419 A.2dof
1090, (1980) omitted); (1996).1092 (quotation 674:1,see RSA I Once
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board, delegate additionalmaya townplanningahaving created
municipal planning.promoteit toto enableauthority to the board

579, 1092. In419 A.2d atFreedom, N.H. at674:1; 120TownRSA of
grantsand a statuteis createdaddition, boardplanningonce a

matter,subjectparticularover ato the boardjurisdictionexclusive
subjectto thatconsider relativemaythe townof issuesrangethe
Cityv.Ehrenbergnarrowed. Seeseverelymatter becomes of

(1980) (decided128, under656, 661, 131Concord, 421 A.2d120 N.H.
Corner, 133 N.H.Haverhilllaw); v. PrecinctMudgesee alsoprior of

Selectmen,(1991); v. Board885, 603, Levasseur881, A.2d 605587 of
(1976).665,340, 342, 666358 A.2d116 N.H.

mattersspecifiedto handleentityanduly appointsa townWhere
vote,entity bythat towna decision ofto overturnattemptsand later

circumvention, town’s decisionrendering thefound awe have
280, aCloutier, A.2d at 896. “Such state116 N.H. at 360invalid. See

thatstatutoryof a frameworkin derogationof affairs would exist
majoras the tool ofplanningland usecomprehensiverequires

661,at 421 A.2d at 132.Ehrenberg, 120 N.H.growth regulation.”
it;toboard, however, powers grantedthoseonly“hasplanningThe

or the townbodyto another townbelongingit cannot usurp powers
996, 998,Auburn, 437 A.2d121 N.H.as a whole.” Beck v. Town of

(1981).289, 291
case, to atjurisdiction accomplishwithonly entityIn this the

board lackedplanning42 the town. Thepartleast of Article was
a designa-to a scenic road or to remove road’sauthority designate

entityauthorized to do so is aonly statutorilytion as scenic. The
(1993). Nevertheless, thevote. See RSA 231:157throughtown its

jurisdictionboard had toonly planningcontend that theplaintiffs
because,Baird Hill Road asauthorize trees or stone walls onmoving

231:158, II,road, onsubject prohibitsa it to RSA whichscenic was
a roadscenic

trees, tearingof or the downcuttingthe ... or removal
prior. . . with the writtenexcept... of stone walls

board, munic-anyor other officialplanningconsent of the
....body designatedipal

torequired231:158 the defendantsplaintiffs argueThe that RSA
“anyboard or other officialplanningfrom either theapprovalobtain

no othercontend that becausemunicipal body.” plaintiffsThe
was the soleplanningthe boardbody designated,wasmunicipal
of trees andto the removalentity jurisdiction approvevested with

stone walls.
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We withdisagree plaintiffs’the contention that the mere creation
of the boardplanning jurisdictiondivested the town of to onvote

court, course,42.Article “This of is the final arbiter of the
legislature’s as inexpressedintent the words of the statute as
considered as a Pope Hinsdale, 233, 237,whole.” v. Town 137 N.H.of

(1993).1360,624 A.2d 1362 interpretWe the words of a statute
to theiraccording plain meaning. New London Land Use Assoc. v.

Board, 510, 514,New London Zoning 1385,130 N.H. 543 A.2d 1386
(1988). The fact that no municipalother body was created does not
mean that the town cannot vote to remove a scenic road designation;
RSA 231:157 specifically provides that the voters of a town may
rescind the of adesignation scenic road. Aside from their contention
that no other municipal body designatedwas approveto tochanges

road,a scenic the plaintiffs point to no delegation by the munici­
topality the board ofplanning further authority jurisdictionor to

govern Freedom,scenic roads. Town 578-79,120 N.H. at 419Cf. of
A.2d at 1092 (upholding article granting more toauthority planning

statute). Thus,board than inspecified when the trees and stone
Road,walls were removed on Baird Hill RSA 231:158 did not apply

because Baird Hill Road was no longer adesignated scenic road.

This case is distinguishable from bythose cited the plaintiffs
regarding Cloutier, 279,circumvention. See 116 N.H. at 360 atA.2d
896 (finding circumvention where town voted to overturn commis­

priorsion’s decision permit);to revoke Ehrenberg, 120 N.H. at
660-61, 421 A.2d at 131 (finding city council jurisdictionexceeded its
by voting to overturn planning board’s approval of project where
board’s decision based on considerations within juris­its exclusive
diction); Levasseur, 342,116 N.H. at 358 A.2d at 666 (upholding
town selectmen’s refusal to insert inarticle town warrant concern­
ing issue over which planning board had jurisdiction);exclusive
Buxton, 29,117 N.H. at 369 A.2d at 189 (holding selectmen lacked
jurisdiction grantto special exception solelybecause statute vested
such inauthority adjustment);board of Town v.of Tuftonboro

Inc., 445, 451-52, (1979)Lakeside Colony, 410,119 N.H. 403 A.2d 414
(piercing device created to regulationscircumvent disregardingand

interest).party’s label of property Unlike the cases relied upon by
plaintiffs,the this case does not involve a town vote that directly

contradicts an Here,administrative agency’s prior decision. the
planning rejectedboard Highfields’ proposal to relocate Baird Hill
Road while it designated not,was a scenic road. The voters did
however, vote to overturn planningthe board’s refusal to relocate

Instead,“scenic” HillBaird Road. the voters decided to remove the
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inforththe action setand takethendesignation as scenicroad’s
the votersboard andby planningmade the42. The decisionsArticle

inengagingto berecognize appearthat wenot the same. Wewere
same, the resultare not thethat if the decisionsand evensemantics

hold, however, thethatessentiallyis identical. Weof decisioneach
notwasthe scenic roadto relocateboard’s refusalplanning

exclusive,the voters’To would obviatehold otherwisecircumvented.
a road asdesignate and undesignatetostatutorily granted power

the statute231:157, impermissibly renderscenic, RSA andsee
110, 116, 60,A.2d 63N.H. 649Soucy,see 139meaningless, Appeal of

(1994). Moreover, was notplanningextent that the boardto the
instance, subsequentact first the voters’authorized to in the

planningto circumvention of thecould not have amounted adecision
decision.board’s

Highfields’ planningto therequestnot decide whetherWe need
discontinuance,for arequestto aequatedboard to relocate the road

123 N.H.v. Town Hampton,town vote. See Marronerequiring of
(1993) of an729, 734, 907,A.2d “the discontinuance(holding466 910

may accomplished only by [town]. . .highwaytown beestablished
vote”). thedispositive, need not addressBecause this issue is we

NewDime Bankremaining arguments. Savingsdefendants’ See of
238, 539,Pembroke, 235, 541142 N.H. 698 A.2dYork v. Town of

(1997).

ArticleApprovalII. The Town’s 12of

actedthat towncross-appealcontend on theplaintiffsThe
(2)(1) designation;it: roadwhen removed the scenicunlawfully

road; (3) newacceptedand the old andthe discontinuedrelocated
(4) the as aportionnewportions redesignatedandrespectively;

theruling,In to the trial court’surging upholdscenic road. us
42 townArticle a exercise of thepropercontend that wasdefendants

the scenicauthority. Article 42 called for the removal ofmeeting’s
and prospectiveof of Baird Hill Road thedesignation portionroad a

newly portion.of the constructedredesignation
statute, atof a 137 N.H.meaning Pope,As final arbiter of thethe

237, a1362,at the words contained in statuteinterpret624 A.2d we
Assoc., 130London Landplain meaning,to their New Useaccording

514, 231:157plain meaning543 at 1386. The of RSAN.H. at A.2d
ofpartofdesignationthe removal of the scenic roadauthorizes

Hill Road:Baird

. . theirmeeting mayat a town rescind .regularThe voters
of road ....designation a scenic
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42Article also called for the prospective redesignation of a
ofportion Baird Hill AuthorityRoad. for such isaction found at

RSA 231:157:

voters of any[T]he [a] town at annual or special meeting
may designate such aroad as scenic road.

The contend that trialplaintiffs the court' in rulingerred that
42 provides forArticle the discontinuance of the old ofportion Baird

Hill acceptanceRoad and the of the new firstportion. We address
plaintiffs’the contention that Article 42 lacks aboth vote of

discontinuance andacceptance,and that such votes necessarywere
in order to the Assumingrelocate road. without thatdeciding such

necessary case,votes were to the relocation in thisaccomplish we
theuphold trial court’s thatfinding expressesArticle 42 an intent to

a ofportiondiscontinue Baird Hill acceptRoad and the new portion.
of conveyanceThe authorization the Highfieldsconcurrent to of

the roadwayold easement constitutes a a highway.discontinuance of
231:43,The of is bydiscontinuance the road authorized IRSA

(1995), which provides:

TV( orAny thereof,class V VI orhighway, any in aportion
may bytown be towndiscontinued vote of a ....

above,As stated we not indo decide this case whether
toHighfields’ request planningthe board partto relocate of Baird

Hill equatedRoad to a for arequest partof ofdiscontinuance the
Leavingroad. that question precludeundecided does not our finding

that Article 42 involved the of partdiscontinuance of the road.
theBecause discontinuance of a highway only accomplishedcan be

vote, Marrone,by 734, 910,town see 123 N.H. at 466 A.2d at we hold
unlawfullythat the town did not act when it voted to discontinue the

old of Hillportion Baird Road.
The plaintiffs next contend that Article 42 alacks vote of

ofacceptance merelythe relocated road and anconstitutes ex-
ofchange disagree.deeds. We Article 42 authorized the construction

of a onhighway conveyedan easement to be to the town by
Highfields. providesArticle 42 that portionthe new of the road will

constructed,be located on Highfields’ andproperty to the full
satisfaction of the Authorityselectmen. for such action is found at

(1993),229:1 provides:RSA which

Highways roads which[include] have been forconstructed
public conveyedtravel over land which has citybeen to a or

or interest,town to the state of aby deed fee or easement
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andpublicthe usededicated towhich have beenor roads
locatedin roads aretown which suchby citythe oraccepted

discrete, accomplishedcanact that belegalof a road is aAcceptance
401,398,126 N.H.Hampton,v. Townvote. See Polizzovia town of

(1985). the254, bybe256, approvedmust403, A.2d 257 “[R]oads494
999,at A.2d atBeck, N.H. 437town, board.” 121planningnot the

omitted).(citations291

isMoreover, of scenic roadthat the thedesignationfactthe
v.London42 invalid. Newdoes not render Article“prospective” Cf.

(1904) (fact75-76, 369,A. thatDavis, 72, 59 371-7273 N.H.
substituteof take effect untilhighway would notdiscontinuance

invalid). This is not a situationdoes votenot rendercompleted
impermissibly delegatedstatutory authorityvoters’ waswhere the
342,Levasseur, 358 666. We116 at A.2d atto N.H.the selectmen. Cf.

construed,42, liberallywhenagree the trial court that Articlewith
Road andof Baird Hillportionan discontinue aintent toexpresses

isbeto discontinuedaccept portiona Theportion.then to new
to rational42 makedefined in Article for voters asufficiently

decision.
to befurther wereimplies stepsof vote that allpassage“The the

of town effectivewere to render the action thenecessarythattaken
aLondon, 80, principleat A. at 373. “It is. . .” New 73 N.H. 59.

bepassed town-meetingsat shouldapplicationof that votesgeneral
76, notmeetings59 372. Town doconstrued.” Id. at A. atliberally

McMahonexpress purposes legal precision.their withconsistently
(1962). Furthermore,463,Salem, 219, 220,v. 104 N.H. 182 A.2d 464

establishingarticle the burden ofchallenging an bearspartythe
oflikelihood, in the article affected the outcomethat in all defects

Inc., 167,Mkt., 165,113 N.H.Gerry’sKeene v. Cashthe vote. See
(1973).873, case, not875 facts of this we do304 A.2d Under the

the of theoutcomeimprecise languageconclude that the affected
1092;Freedom, 580, New120 at 419 A.2d atvote. Town N.H.See of

London, 76, A. at73 N.H. at 59 373.

AgreementThe IndemnityIII.

ofcross-appealon that relocationfurther contendplaintiffsThe
“byan unlawfulby agreementroad was means ofaccomplishedthe

into the towntown the selectmen traded benefitswhich the and
indemnity agreementfor waivers.” Theexchange administrative

and hold harmlessHighfields agreed indemnifythat “toprovided
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of liability, claim,the Town from allConway any and or damageloss
may claims, demands,the Town or a anysuffer defend as result of

costs, judgmentor Town fromagainst the arising [agreement[the]
or any construction or use of duringsaid roads construction of the

or byrelocations the to the Highfieldsabutters Farm Theproperty.”
trial court upheld agreementthe on groundthe that there was

no evidence which thatclearly shows the selectmen were
improperly by Indemnity Agreementinduced the to relo-
cate Baird Hill Road. To thecontrary,the evidence shows
that the carefully analyzed many plansselectmen different

manyfor the overrelocation months before amaking
Accordingly,decision. the court finds that 42neither Article

nor the itimplementationselectmen’s of are invalid due to
improper inducement.

plaintiffsThe thatargue the trial court erred in that nofinding
clearlyevidence existed to show that the improperlyselectmen were

induced theby agreement. disagree.We
The a dutyselectmen have to act for the inpublic good approving

Petition, (1851).the oflayout 361,roads. 22See Knowles’ N.H. 363
We will uphold “agreement indemnifynot an to the town it[if is]

However,clearly covinous and collusive.” Id. fact“[t]he mere that
willingsomeone is to the of apay expense building highway does not

it;prove goodthat the notpublic requiredoes and subsequentthe
oflaying way byout the the aupon petitionselectmen to them must

.be inpresumed, contrary,the absence of evidence theto to have
regular, involving necessarilybeen a questiondetermination of the

78,London,of the 73public good.” New N.H. at 59 A. 372. “Everyat
. . . bepresumption is to assumed that in good[the faithselectmen]

necessary,the road beadjudged to until the iscontrary clearly
Andover, (1861)348,shown.” Proctor v. 42 N.H. 357 (emphasis

added). standard,Applying saythat cannotwe the trial court erred
in its determination that no improper inducement occurred.

Moreover, pursuantthe selectmen were aacting to directive
of the town Themeeting. implementingselectmen were and com­

aplying with decision madelawfully by the voters through the
process,democratic and in their actionsnothing has been shown to

Board,be unlawful or v.improper. See Lamb Danville School 102
569, 571-72, 614, (1960); Knowles’Petition,N.H. 162 A.2d 616 22cf.

(selectmen wishes).N.H. at acting pursuant363-64 not to voters’
“In EnglandNew themeetingstown voters are the sovereigns, and

will,their when isduly expressed, supreme.” Attorney-General v.
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(1899). affirm557, 410, thereforeFolsom, 556, 45 410 WeA.69 N.H.
nor the selectmen’sArticle 42finding that neithertrial court’sthe

inducement.due to improperof it are invalidimplementation

in part.part;Reversed in affirmed

All concurred.
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