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however,dant’s brief and at oral argument, is that the door to other
allegations abuse,of sexual as alleged by trial,was the State at was
not opened by questiondefense counsel’s to the therapist about the
victim’s of“history objectionabuse.” This to the therapist’s testi-
mony court,was not toclearly presented the trial see v.State

620,Seymour, 625-26, 130,142 N.H. (1998),707 A.2d 133 and
preserved review,therefore was not for Sullivan,our State v. 142

399, 403, (1997).339,N.H. 702 A.2d 342

Affirmed.
All concurred.
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(CharlesRobinson, EC,& of ConcordGarvey,LeonardDouglas,
for theorally), plaintiffs.on the andDouglas, III briefG.

Hem,eon (MatthewP.A., of Laconia J.Lahey,&McLaughlin,
theorally),on the and for defendant.Lahey brief

Tsiatsios, fourTHAYER, defendant, fromappealsThe JaniceJ.
J.) in a(Groff, resultingthe Superiororders of Courtseparate

of We affirm.a fraudulent transfer real estate.finding of
Tsiatsios,in v.fullyfacts are set forth TsiatsiosunderlyingThe

(1995). In and Paul173, years,A.2d 1335 1961 later140 N.H. 663
(theCharles,children, PaulaGeorge, plain-hispromisedTsiatsios

if on histiffs), they compensationthat worked withoutand John
tomotel, thembequeath propertiesat he would thosefarm and his

work, theythechildren to do andupon promisedhis death. The
Tsiatsios neverduring ensuing years.this the Paulpromisefulfilled

onfor their workprovided monetary compensationhis children with
the motel.farm or atthe

Tsiatsios,1982, a Tinabegan working as nurse toIn the defendant
death,wife, ill. the defendantterminally Uponwho was Tina’sPaul’s

and becamehousekeeper.worked as Paul’s Paul the defendant
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romantically husband,involved. defendantThe divorced her and
$5000,Paul a willexecuted her a carbequeathing and with the

remainder of his to togoestate his children. The defendant married
1990,Paul in In1989. February Paul executed a will whichnew

named the defendant as executrix of his estate and her todirected
sell the farm proceedsand divide of the salethe hisamong children.
The children were not advised of the existence or ofthe terms this

1990,will. In March Paul conveyed the tomotel himself and the
jointdefendant as rights survivorship.tenants with of Paul Tsiatsios

10,died on December 1990. Title to the inmotel vested the
defendant as survivor.

1991,In Paul’s children an actionbrought against Janice Tsiatsios
(the action).as executrix of Paul Tsiatsios’ estate contract The
contract, meruit,children for breach ofsought damages quantum

specificand performance promiseof their to bequeathfather’s the
15, 1994,farm and the motel. On March a jury “byfound clear and

thatconvincing promiseevidence there was an oral by Paul Tsiatsios
to leave the farm infamily Hooksett and the Beachcomber Motel in
Hampton to his willchildren in his in forreturn their uncompen-

not,sated work” that likelyand “more than the children of Paul
performedTsiatsios parttheir of the tobargain provide uncompen-

sated work.” Verdicts were returned on behalf of of thethree
$106,000, $95,000, $49,000.children for and The court ordered the
convey children,defendant to the farm to the and she did Theso.

Tsiatsios,verdict and were bydecree affirmed this court in 140 N.H.
174,at 663 A.2d at 1336.

8, 1994,On March the plaintiffs brought petitionthis to set aside
the transfer of the motel as fraudulent under chapterRSA 545-A.
The fraudulent actiontransfer was Janicebrought against Tsiatsios

1994,as a defendant in her 10,individual Oncapacity. justMarch
after the for thetrial contract action had thebegun, plaintiffs filed

plaintiffstwo motions. The 'moved to add Janice Tsiatsios individu-
inally the joincontract action and also to the fraudulent transfer

action with the contract action. These motions were denied as
untimely

J.)action,In the Superior (Groff,fraudulent transfer the Court
granted the motion toplaintiffs’ collaterally the defendantestop
from the ofrelitigating existence an enforceable promise byoral

conveyPaul Tsiatsios to the propertymotel to Theplaintiffs.the
court also thedenied defendant’s motions to fordismiss failure to
name a necessary subjectfor lack ofparty jurisdiction,and matter
naming wrongthe defendant impossibility Finally,of relief.and/or
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ofto set aside the transferpetitionplaintiffs’thegrantedthe court
chapterRSA 545-A.as fraudulent undermotelthe

(1)in:erredthe trial courtargues thatthe defendantappeal,On
jury’sto theestoppelof collateraleffectpreclusivethegiving

an enforceablethat Tsiatsios madein case Paulfinding the contract
(2)children; herdenyingmotel to histhebequeathoral topromise

(3)dismiss; fraudulent transferaside thesettingandtwo motions to
motel.of the

EstoppelI. Collateral

to aparty priorbars aestoppelof collateraldoctrine“[T]he
relitigating anyparty,with such a fromaction, privitya inpersonor

action.”priorand in theactuallyfact determinedlitigatedorissue
689,561, 570, 693Portsmouth, 534 A.2d129 N.H.v.Daigle City of

in ato(1987). applyof estoppelthe collateralIn order for doctrine
must be satisfied:conditionsproceeding, followingtheparticular

inmust be identical eachsubject estoppeltothe issue
finallyissueaction, must have resolved thefirst actionthe

must havemerits, and to beparty estoppedthe theon
action, been in withprivityor havein the firstappeared

Further, estoppedto mustpartydid so. the besomeone who
issue, andlitigateto theopportunityhad full and fairhave a
judgment.to the firstmust have been essentialfindingthe

(1998)1078,743, 745, 1079Case, 142 N.H. 712 A.2dBruzga’s
inomitted). that trial court did not errhold theWe(quotation

thisto case.estoppelcollateralapplying
nor inparty privitythat she was neither aarguesTsiatsiosJanice

offindingof contract action.prior “[A]a in the breachpartywith
a is tantamount to ‘virtualnon-partya andprivity partybetween

v. N.H. Retirementidentity.’” Dayand ‘substantialrepresentation’
(1993).493,120, 122-23, implies635 A.2d 495 This138 N.H.System,

minimum,which, ain atrelationshipa functional“not a formal but
represented pro-in fact andnon-partyof the werethe interests

123, 635 at 495litigation.” (quotationin the Id. at A.2dpriortected
omitted). is a that some-finding simplyof conclusionprivity“[A]

holding therelationship non-party justifiesin andpartythe ofthing
isin in the formerlitigation onlyto the reached whichlatter result

572, Privity mayA.2d at exist129 N.H. at 534 694.Daigle,named.”
beneficiarya and an executor:between

isis a to an action but whoperson partyA who not
to thebya is bound and entitledrepresented by party
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of a judgment thoughbenefits as he a Aparty. personwere
arepresented by partyis who is . . .

(c) executor, administrator, conservator,The guardian, or
similar anfiduciary manager of of personinterest which the

a beneficiary.is

(SECOND) (1982).§RESTATEMENT Thus,OF JUDGMENTS 41 the
representative estate, action,of an in anbringing is the sole trustee
for all the ofbeneficiaries the estate and her actions bind them.

McGrath, 312, (1969).v. 314, 336,McGrath 109 N.H. 251 A.2d 339

The defendant was a inparty the contract actionprior as the
ofexecutrix the estate of Paul a residuaryTsiatsios. She was also

beneficiary under the will of Paul Tsiatsios. The arguesdefendant
that privity nevertheless notdoes exist because the defendant’s
personal not inrepresentedinterests were the prior action. We

Asdisagree. beneficiary, the adefendant had vested interest in the
ofoutcome the contract action it directlybecause affected her

inbeneficial interest the estate. theAlthough estate did not own the
action,motel at the the ittime of contract litigatednevertheless

involvingissues motel. “An . .the executor . has toauthority
inrepresent anythe matter touchingestate it.” RESTATEMENT

(SECOND) c,OF §JUDGMENTS 42 atcomment 408. The toissue as
the was a touching estate,motel matter the and the estate

beneficiaries,represented the ofinterests its including the defen­
dant, regardwith to that matter. We therefore hold that the
defendant was in privity with herself as ofexecutrix of the estate
Paul Tsiatsios.

The nextdefendant that issueargues collaterallythe to be
inestopped presentthe case notis identical to the thatissue was

in the prior onlyresolved contract action. byThe evidence offered
the indefendant of issupport argument priorthis that actionthe
was a common claimlaw contractual and the apresent case is
statutory fraudulent transfer action. That the of action iscause

indifferent the two cases not thatdoes mean the issues are not
(SECOND)identical. Sec §RESTATEMENT OF 27JUDGMENTS

(stating met,where the estoppelelements of collateral “isare issue
in a subsequentconclusive action the onparties,between whether

claim”).the or asame different
theFinally, arguesdefendant that the existence of an enforceable

oral promise by conveyPaul Tsiatsios to the motel the plaintiffsto
was not an essential the infinding judgmentfor contractthe case.
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farm andboth thebequeathtopromisedPaul Tsiatsiosdisagree.We
promised to workchildrenexchange,In theproperties.the motel

Aproperties.the motelthe farm andon bothcompensationwithout
sideson either or bothpromisesseveralconsists ofcontract which

to all themutual assentexpressedif the partiesis indivisible
359-60,357, 19v. 91 N.H.Haley,Lemiresingleas a unit.promises

(1941).436,A.2d 439
mutually assented1961, and the plaintiffsIn Paul TsiatsiosJune

integratedmotel anfarm and the asinvolving thepromisesto all the
174, Their663 A.2d at 1337.Tsiatsios, 140 N.H. attransaction.

cannot beindivisible, conveyto the farmpromiseand thecontract is
Lemire, 91 N.H.convey motel. Seepromisefrom the to thesevered

jury make factualfor the to360, necessaryA.2d at It wasat 19 439.
was anin order to decide whether therethe motelfindings about

in an inte-were madepromisesthecontract becauseenforceable
Therefore, with to thejury’s findings regardthegrated fashion.

in the contract action.judgmentthemotel were essential to

regardingjury findingsthat thearguesdefendant alsoThe
because thenot to contract actionthe were essential themotel

farmconveyance of theactually concerned thejudgment entered
conveyed,not have beenpropertyThe farm wouldproperty only.

onpromisenot their to workhowever, if had fulfilledthe children
id.-, WILLISTON, CONTRACTSand motel. See 6 S.both the farm the

Therefore,(3d 1962). findingsjury’sfind that the§ rev. we859 ed.
into the thejudgmentmotel were essentialregarding propertythe

estoppel.ofas under the doctrine collateralrequiredcontract case

II. Motions to Dismiss

untimelyto dismiss ascourt denied two motionssuperiorThe
thatSuperior30. Court Rule 30 statesunder Court RuleSuperior

afterthirty daysin be filed . . . within the“[p]leas abatement shall
court discretion in applyingwrit.” trial has broadentry of the The

See, Radiologists,v. CMCenforcing e.g.,and its rules. Keshishian
(1997);168, 181, 1228, Hospital142 A.2d 1236 Exeter v.N.H. 698

(1993).88,397, 399-400,Hall, 629 A.2d 89137 N.H.

First, namemotion to dismiss for failure to awe address the
be as a inpleasuch a motion should filednecessary party. Because

abatement, ShortlidgeRule See v.Superior applies.Court 30
(1984).1083,510, 516,Gutoski, 484 A.2d 1088 The125 N.H.

a necessary partymotion for failure to namedefendant’s to dismiss
3, 1997, years petitionwas almost three after theFebruaryfiled on
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filed,was in violation Superiorof Court Rule 30. therefore affirmWe
the trial court’s denial of the motion.

Second, consider motionwe the to dismiss for “lack of
subject jurisdiction,matter thenaming wrong defendant and/or

ofimpossibility arguesrelief.” The defendant that Superior Court
30 not a mayRule should because such motion inapply pledbe

orabatement defended under the general agreeissue. We that the
subject jurisdiction may byabsence of matter be a toraised motion
any Kashulines,dismiss at time. See Inc. v.Gettler-Ryan, 130 N.H.

(1987).15, 18, 376,A.2d534 377 We sustain the trial court’s denial
dismiss, however,of the motion to groundsbecause valid alternative

Quinlan Dover, 226, 230,exist to it. v.support CitySee 136 N.H.of
(1992).1057,614 A.2d 1059 The plain language of New .Hampshire’s

Uniform Fraudulent Transfer Act not that arequiredoes judgment
be againstentered the transferor before mayaction be taken

Therefore,against the transferee. See RSA 545-A:7. the fact that
the was not as a partyestate named in this action notdoes mean that

subjectthe courtsuperior jurisdictionlacked matter or that relief
was theimpossible against defendant.

III. Setting Aside the Fraudulent Transfer

Assuming, deciding,without that mustwe address the issue as to
whether the estate necessarywas a to the fraudulentparty transfer
action, we consider final argument.the defendant’s The defendant
argues trial settingthat the court erred in theaside transfer of the
motel theproperty necessarybecause estate of Paul was aTsiatsios
party to the fraudulent transfer action but not awas named as

rejectdefendant. We argumentthis and hold that trial didthe court
not err in thesetting- aside fraudulent transfer.

Act,Under the Uniform Fraudulent Transfer topersons seeking
set propertyaside a transfer must thatprove they are ofcreditors
the transferor and that property fraudulentlywas transferred. See
RSA ch. 545-A. in aJudgment fraudulent transfer case bemay
entered against the first transferee of the asset unless the trans-

goodferee took in faith and for a reasonably equivalent value. RSA
case,545-A:8. In this the defendant was the first transferee theof

motel didproperty, giveand she not inreasonably equivalent value
exchange result,for the As a it propertransfer. was for tojudgment
be brought against her. See id.

The is a to anecessary partytransferor fraudulent transfer action
only where the controversy.transferor retains some interest in the

Searles, (1864).v. 511,See Chase 45 N.H. 523 A party notis
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notin the would bepropertyrightsto an action where itsnecessary
Co. v.Soapstonein See Woodstockjudgmenta the case.byaffected

(1991). there809, 312, 317 While isCarleton, 817, 585 A.2d133 N.H.
ofarea, majoritytheagreein we withauthoritya of thisconflict

allwithpartedtransferor who hasjurisdictions that have held that a
any decreebybe affectedlongerin can nopropertytheinterest

transferor is notthat therefore theproperty,to the andpertaining
2D37 AM. JUR.a transfer action.a to fraudulentnecessary party

see,(1968); Sheepscot LandConveyances e.g.,§ 203Fraudulent
(Me. 1978); Frell,v. 154 So. 2d383 16 FrellCorp. Gregory,v. A.2d

(Fla. 1963).App.706 Dist. Ct.

did notcase, of TsiatsiospresentIn the the estate Paul
death, allin Paul’sproperty. Uponretain interest motelany the

defendant, individually.inin motel vested theinterest the was
from theanynot received considerationBecause Paul Tsiatsios had

any advantagetransfer, the estate would not losedefendant for the
no reason toconveyance.from aside of There wassettingthe the

toaction title thethe estate be a to this becauserequire partythat
defendant.of thepossessionat issue was in the soleproperty

against estate and thegrantedcould theBecause no relief have been
that itconclude wasproperty,no interest in the weestate retained

necessary party.not a
8,116 A.2d 62Estey,v. N.H. 351defendant cites BelandThe

(1976), to obtainargument plaintiffsher that the neededsupportto
of Paul the courtagainsta the estate Tsiatsios beforejudgment

Beland, however,could decided beforeset aside the transfer. was
Act, andthe of the Fraudulent Transfer itpassage current Uniform

Beland,Indistinguishable presentis from the case. thereadily
rightadid not establish themselves as creditors with toplaintiffs

case, clearlyIn children topayment. presentthe the were found be
injury’s findings contract action.by specialcreditors the the

Further, partno in Beland that was a ofthere was evidence the wife
ofthe fraudulent transfer or that she was even on notice thealleged

case, priorIn thé topotential against presentclaims her husband.
death, that theirplaintiffsPaul’s the defendant heard the state

Also,father to them the motel Paulpromised give property.had
sellhad made it clear to the defendant that she should theTsiatsios

Finally,motel the children could it into court.” the“pullbefore
necessarynot that the transferor is a partyBeland case does state

thatAccordingly,in all transfer conclude thefraudulent cases. we
to ofplaintiffs judgment againstdid not need the estate Paulobtain

thethe transfer.Tsiatsios before court could set aside
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“Those issues inraised the defendant’s notice of butappeal not
inaddressed Monroe,[her] brief are waived.” v. 857,State 142 N.H.

873, (1998).878,711 A.2d 889

Affirmed.

All concurred.
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