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“Those issues inraised the defendant’s notice of butappeal not
inaddressed Monroe,[her] brief are waived.” v. 857,State 142 N.H.

873, (1998).878,711 A.2d 889

Affirmed.

All concurred.
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(Dennis T Ducharme onNourie, P.A., ManchesterofWiggin &
for the defendant.orally),andthe brief

Fouts, byfrom a decisiondefendant, appealsTHAYER, GaryJ. The
J.) theof care to(McGuire, dutyowed athat heCourtSuperiorthe

Millis. We reverse.Wilheminaplaintiff,
from thean apartmentrentedJoseph SferlazzaplaintiffThe and

theagainstactionnegligenceabroughtThe plaintiffdefendant.
fenceremoving a rottedankle whileinjuredafter she herdefendant

accident, with thespokeSferlazzaPrior to theon the property.
fence, that thethey agreedandcondition of theabout thedefendant

and Sferlazzaplaintiffit. Theand would removeplaintiff Sferlazza
prioron severalpremisesmaintenance on theperformedhad

inand sometimes ex-occasions, compensationsometimes without
Sferlazzamonetaryor reimbursement.change for rent reductions

experi-and wasimprovement companya homeemployed bywas
work.improvementin of homeaspectsenced all

dismissal of the case severalunsuccessfully soughtThe defendant
trial, that he did not owe theassertingand afterduringtimes

plaintiffa verdict for theplaintiff duty jurya of care. The returned
$40,000. that thearguesin the amount of On the defendantappeal,

todutyowed a therulingtrial court erred in that the defendant
that the wouldplaintiff plaintiffbecause it was not foreseeable

removingsuffer an when the fence.injury

that the defendantplaintiff’sWe first address the contention
Aforeseeability appellatedid not of for review.preserve the issue

anobjection required preserveand is tocontemporaneous specific
in “anissue for review order to afford trial courtsappellate

they areopportunity to rule on issues and to correct errors before
Williams, 662,v. 142 N.H.presented appellateto the court.” State

(1998).669, 55,708 A.2d 60
case,At of the moved for aplaintiff’sthe end the defendant

verdict,directed which the trial court took under advisement. In
deliberations,to from theresponse questions jury duringthe

verdict, specificallymotion for a directeddefendant renewed his
injuriesthat were not foreseeable. The courtarguing plaintiff’sthe

unfairly foreseeabilitythat the defendant had raised as aindicated
new issue. disagree.We

ofhis motion for directed verdict at the endarguingWhen
case,the asserted:plaintiff’s the defendant

honor, IYour at this I’d like to renew the motion madetime
Iat make it for the sameplaintiff’s opening.the end of the
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time,reasons I it at thatmade and based on the testimony
—that we’ve heard we’ve heard from both the andplaintiff

Mr. Sferlazza that neither of them saw a dangerousthis as
job. They both saw athis as routine job.menial There’s
absolutely no evidence that Mr. Fouts had any knowledge of
any particularly dangerous characteristic of this fence. The
plaintiff Sferlazza,and Mr. who had the direct dealings with

Fouts,Mr. superior his,had knowledge to and for all those
I just franklyreasons am baffled to exactlyunderstand

what the negligence claim against my client is based on. All
evidence, justthe not on legalbased the argument as to

duty. I just don’t think anythere’s evidence from which a
jurorreasonable negligencecould find here.

While the defendant did not expressly utter the word foreseeability,
his argument was sufficient to alert trialthe 'court to the issue.

conceptUnder the of foreseeability, risk reasonably“[t]he to be
perceived dutydefines the to be obeyed.” Palsgraf v. Long Island

Co., (N.Y. 1928).99,Railroad 162 N.E. 100 When thatasserting
none of the individuals perceivedinvolved any risk of harm in the

removal,fence the defendant necessarily objected to the existence
of a duty Thus,based on the foreseeability.absence of his foresee-
ability argument raised during jury deliberations was not a new
issue.

We turn to the merits of the defendant’s argument regarding
foreseeability. Our standard of review of a trial court’s denial of a
motion for directed verdict is narrow. See v. TownWeldy of
Kingston, 325, 330, 1257, (1986).128 N.H. 514 A.2d 1260 A isparty
entitled to a directed verdict only “when the sole reasonable

evidence,inference that may be drawn from the which must be
viewed in the light most favorable to the nonmoving party, is so

in favor ofoverwhelmingly the that nomoving party contrary
Watts, 153, 159,verdict could stand.” Broderick v. 136 N.H. 614 A.2d

(1992).600, 604

In order for plaintiffthe to recover a negligenceunder
theory, she must first thatdemonstrate the defendant aowed her
duty Co.,of 653,care. See Walls v. Management 137 N.H.Oxford
656, (1993).103,633 A.2d 104 Landlords not fromexemptare the
“accepted maxim that all . .persons duty. have a to exercise

subjectreasonable care not to others to an unreasonable risk of
harm.” Id. a induty“Whether exists a aparticular questioncase is
of law.” Id.
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foreseeablywho areto thoseduty onlya of careowe“[P]ersons
orthose risksrespect toonlyand withtheir conductendangered by

unreasonably danger-conductmade thewhose likelihoodhazards
298, 304, 605135 N.H.Corp.,Leasingv. AutoManchentonous.”

omitted). Furthermore,(1992) and brackets208, (quotationA.2d 213
a to avoiddutyrise togivesforeseenmightrisk that beevery“[n]ot

andconduct; the likelihoodarises becausedutyaa course of
conduct issuch that therisk isperceivedof themagnitude

305, 214. conclude605 A.2d at WeId. atdangerous.”unreasonably
not havecase, defendant couldof this thethe factsthat under

in to theresult harmthat his conduct wouldforeseenreasonably
plaintiff.

andallowing plaintiffof theconduct consistedThe defendant’s
had donerotted fence. These tenantsto take down theSferlazza

in Thepast. plaintiffthework for the defendantmaintenance
easy,fence was an menialremovingshe thethoughttestified that

condition,in poorwasknowledgetheir that the fenceDespitetask.
tothe fence removalnor Sferlazza consideredplaintiffneither the

theno reason to believe thatjob. The defendant haddangerousbe a
to undertake this task.in when he allowed herplaintiff dangerwas

amight present generalif could that a rotted fenceEven he foresee
others, of the toallowing plaintiffthe defendant’s conductrisk to

unreasonably dangerous.notremove the fence was
595, 599, 810,O’Brien, 813In v. 140 N.H. 669 A.2dWilliams

(1995), to on thesignals proceedthat a driver who anotherwe held
motorists. Adutynot owe a of care to otherroadway generallydoes

a if knew or should haveduty only signalerdriver owes thesignaling
obstructed, if is otherview was or theresignalee’sknown that the

Id. Thissignaler.that relied on theobjective signaleeevidence the
Here, thethe defendant allowedpresentis to the case.analogous

Theto with the fence removal.proceedand Sferlazzaplaintiff
or onguidanceon the defendant for advicerelydid notplaintiff

Further, no information about thethere wasremoving the fence.
orand that the defendant knew shouldthat the lackedplaintifffence

known.have
andduty inspecthad a toargues that the defendantplaintiffThe

duty putthis suffices to her casemaintain the and thatproperty,
hisduty inspectto and maintainjury.before a The defendant’s

if incurred herplaintiffhave relevant themight beenproperty
encountering Sargentof the fence.ordinaryin the courseinjury Cf.

(1973)388, 390, 528, landlordRoss, (holdingA.2d 529v. 113 N.H. 308
insufficientsteep stairwayfell on withgirlliable for death of who

aHere, however, injured removingwas whileplaintifftherailing).
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fence that she knew was rotten. The actual basis of the defendant’s
purported duty duty plaintiffis that ahe had to refuse to allow the
to remove the fence. We conclude that the defendant had no such
duty under the facts of this case.

charged determining duty“When with awhether inexists a
particular necessarilycase, we broader,encounter the more funda-

question plaintiff’smental of whether the interests are entitled to
legal protection against Walls,the defendant’s conduct.” 137 N.H.

omitted).(quotation making657,at 633 A.2d at 105 In this deter-
importancemination, protectingwe consider whether “the social of

plaintiff’s outweighs importancethe immunizinginterest the of the
omitted).liability.” (quotationdefendant from extended Id. While

dispute plaintiff injuredthere is no that the was in case,this we
conclude that the landlord should not be held liable for the
reasonably consequencesunforeseen of his tenant’s actions.

Wereverse the trial court’s denial of the defendant’s motion
Therefore,for directed verdict. we need not reach the defendant’s

remaining arguments. Appeal City Portsmouth,See Bd. Fireof of of
(1993).Comm’rs, 552, 558, 769,137 N.H. 630 A.2d 772

Reversed.

All concurred.
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