
470

The defendants next that trialargue the court erred in not
aconducting hearing on the relief inrequested the proposedState’s

final order itbecause treated the adefault as full judgment on the
merits rather than as a decree Apro decree proconfesso. confesso

merelyis an interlocutory that inorder results the admission of all
fact,material and well-pleaded allegations of see Douglas v. Dou­

426,glas, 419, 215,143 N.H. (1999),728 A.2d 220 but not conclusions
law,of O’Brien, 524,see 141 N.H. at at687 A.2d 264. A decree pro

“is a notation of instatus the case. Neither a verdict nor aconfesso
judgment, it is an interlocutory finding which forms the basis for the

entry oflater judgment upon proof 525,of andright amount.” Id. at
omitted).687 atA.2d 264 (quotation emphasisand The pro“decree

therefore,confesso, admits only those well-pleaded facts inalleged
the a[petition], and properly noticed behearing must held to
determine the proper [remedy].” 426,Douglas, 143 N.H. at 728 A.2d
at 220. We thatconclude the trial court erred when it entered the
final order without providing the defendants with the opportunity
for a hearing to appropriatedetermine the relief. id.See Accord­
ingly, we vacate the court’s final order and remand afor hearing.

order,Because we vacate the final it is forunnecessary us to
address the defendants’ argument that the trial court erred in

$32,000.aassessing civil ofpenalty After theconsidering defen-
dants’ remaining argument, merit,we conclude that it is without
warranting no further Vogel 321,discussion. See v. Vogel, 137 N.H.
322, (1993).595,A.2d627 596

part;in vacatedAffirmed
in part; remanded.

All concurred.

Strafford
No. 97-663

HampshireThe State of New

v.

Mark J. Hilton

16,December 1999



471

(N. Delker,generalattorneyT. WilliamPhilip McLaughlin,
for State.attorney, orally),on the brief and the

defender, Concord,Mirhashem,, of onappellateassistantBehzad
orally,brief for the defendant.the and

Hilton,BRODERICK, defendant, convicted ofJ. Mark J. wasThe
(1996),RSA 633:1 and felonious sexualkidnapping, aggravatedsee

(amended(1996) 1998).assault, heappeal,Onsee RSA 632-A:2
(Mohl, J.), which denied hisSuperiorof the Courtchallenges orders

(1) investigating policeand the officersdeposemotions: to the victim
(2)517:13,11(b) (1997); andparticulars;for a bill ofto RSApursuant

(3) The defendanttherapyto access to the victim’s records.allow
that, withheld fromproperlyif the records werearguesalso even

counsel, to counsel.they appellateshould have been disclosedtrial
affirm.We



472

State,Viewed most thefavorably to the atevidence trial supports
4,the following 1996,facts. On atApril approximately 7:00 thep.m.,

victim left work and to car,walked her car. As she neared her the
her, her,defendant walked toward placed himself directly behind

and braced against wanted;himself her. The victim asked what hehe
replied, “What youdo want?” openedThe victim the car door

butslightly, pulledthe defendant the all waydoor the open.
Confining the victim between door body,the and the car the

placed breast,defendant one hand across her reached under her
skirt,coat, her andup grabbed her crotch with the other hand. He

then penetrated vaginaher herthrough nylons with finger,his which
he moved “back and forth.” After the defendant threatened the
victim, he forced her into the car.

The defendant crawled into the passenger’s seat and ordered the
victim to him to refused,drive Portsmouth. When she he ordered
her drop pike.”to him at Fearingoff “the for her safety, pulledshe

station,into a gas jumped from the car and screamed Thehelp.for
defendant then fromran the scene. Later night,that the victim gave
a written statement to but notpolice did mention that she had been

did,penetrated. however,digitally She make clear that the defen-
dant touched her breast and grabbed her crotch. In ensuingthe
months, she assailant,identified the defendant as her and he was

for kidnapping.indicted The asought particularsdefendant bill of
indictment,thebecause which thatalleged he the victimconfined

purpose“with the of committing a sexual or ofassault other act
lewdness,” identifyfailed to the offensespecific he intended to
commit. He also sought deposeto the victim regarding her identi-
fication, and her ofdescription his sexualunprivileged contact. The
trial bothcourt denied motions.

In subsequenttwo interviews herto initial statement to the
police, the victim thatrevealed defendant hadthe digitally pene-
trated her. She first disclosed the penetration during an interview
with her employer’s workers’ compensation Februarycarrier. In
1997, gave ashe more detailed to prosecutor.statement the Based on

statements,her the aggravateddefendant was indicted for felonious
sexual assault. RSASee 632-A:2. He his torenewed motion depose
the victim and also tosought depose policethe initiallyofficers who

arguedinterviewed her. He that depositionsthe necessarywere to
investigate the circumstances surrounding delayedthe ofdisclosure
digital penetration exploreand to policewhether the investigation

motion,should have suchelicited conduct. trialThe court denied the
that notruling giventhe victim had inconsistent andstatements

that had immediatelythe State notified the defendant of the
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materialall discoveryand turned overallegationpenetration
it.concerning

waspenetrationsexualtrial, anythatarguedAt the defendant
requisitehe lacked theand thereforeto struggle,incidental the
however,victim,assault. Thefor felonious sexualaggravatedintent

herpenetratedfingers partiallythat the defendant’stestified
The defendantin forth motion.”a “back andvagina, and moved

interviewprosecutor’sthat theat a conferenceobserved bench
back forthmoving [sic]“anything anynot aboutnotes did indicate

andkidnappingThe was convicted ofthere.” defendantlingeringor
sexual assault.feloniousaggravated

I

haveargues that the trial court shoulddefendantappeal,On the
officers whopoliceto victim and thedeposehim theallowed

11(b).517:13, argues that the victim’sHe alsoher. RSAinterviewed
ability tohissurprised compromisedhim andtestimony at trial

contact defense.his incidentalpresent

process right underno dueunqualifiedA defendant has
into compel depositionsConstitutionthe State or Federaleither

762,698,Haines, 692,142 709 A.2dv. N.H.cases. See Statecriminal
(1998). court, however, depositionallow a witnessmayThe765 trial

necessaryrequested “[t]oa isfinding depositionthat theupon
trial, or for other cause shown.”surprise, goodensure a fair avoid
11(b). on “the517:13, evaluated basedNecessity should beRSA

.involved, . . availableopportunitiesotherof the issuescomplexity
. .. . other .any specialthe information . andsoughtto discover

the trial court’s decisionRSA 517:13. We evaluatecircumstances.”
698,Haines, 142 atSee N.H.an abuse discretion standard.under of

show thaton defendant mustprevail appeal,at 766. To the709 A.2d
“clearly unten­ruling denying depositionsthe wasthe trial court’s
Id.prejudice (quotationto of his case.”able or unreasonable the

omitted).
the statu-weighedthat the trial courtThe record demonstrates

had not met hisruled that defendanttory properlyfactors and the
503,Chick,v. 141 N.H.establishing See Statenecessity.burden of

(1996). contrary, the504, 553, claims to theDespite688 A.2d 555 his
He hadpreparehad information to his defense.ampledefendant

(2)(1) police,to thefour-pagethe victim’s initial statementaccess to
to compensationof statement the workers’tapeaudio the victim’s

(3)carrier, of handwritten inter-prosecutor’s pagesand the seven
505, addition,In the StateA.2d at 555.view See id. at 688notes.
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turned discoveryover all material in its possession concerning
Thus,penetration. the defendant inknew advance of trial that the

victim made assault,several statements about the sexual some of
which included claims penetration,of sexual and also was aware of
the victim’s forexplanation apparent inconsistencythe between her
first and subsequent descriptions of the assault. Specifically, the
defendant thatknew when the invictim said her first statement that

crotch,”“grabbedhe she[her] believed she had communicated that
digital penetration Rhoades,had occurred. v.See State 139 N.H.
432, 434-35, (1995)414, (defendant’s655 A.2d 415-16 motion to
depose a victim to explore inconsistencies in her statements denied
because the defendant was aware of the inconsistency and the State

provided comprehensive,had “open file” discovery).

The defendant also thatargues the victim’s attestimony trial
on the “back forth”and movement of his himfinger surprised and
unfairly compromised his anydefense that penetrationsexual was
incidental to the The informationstruggle. possessedthe defendant

trial, however,before belies this argument. prosecutor’sThe inter­
notes,view for example, reflect the following observations about the

attack:

He put his hand across breast. Other hand upwent skirt.
Struggling. Up skirt and straight for home. Touched her

—private parts. He penetrated her some sort of fabric
penetrated her. This was while .standing outside car. . .

aStruggled quitefor few . .minutes. . Forced her into car
laying down. . . . Hand still under skirt.

claim thatTo an incidental contact defense was warranted based on
the victim’s statements trial bybefore but somehow vitiated her
more detailed description of atpenetration unpersuasive.trial is
The defendant was informedwell before trial that the victim had
reported sexual penetration providedand had descriptive detail. He
also whyknew she did itreportnot until her second statement to the
police. discovery materials,The including the victim’s account of the

gaveassault and thekidnapping, defendant sufficient notice that the
to byevidence be atproduced the State trial be manifestlywould

unintended,aninconsistent with penetrationincidental defense.
veryThe ofnature the attack on the victim aundermines such

theory, and of victimdepositions the and police officers would not
changedhave reality.that Accordingly, the trial court withinacted

in requestedits discretion thedenying depositions.
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II

denyingintrial court erredargues that thenextThe defendant
indict-kidnappingbecause theparticularsfor a ofhis motion bill

commit,intended tooffense heidentify specificto thement failed
Thefor trial. Stateadequately preparinghim frompreventingthus

in denyingitsdid not abuse discretiontrial courtcontends that the
specificato includerequiredit is notmotion becausedefendant’s

written,indictment, indictment, asthein the andoffenseintended
charged.crimenotice of thewith sufficientthe defendantprovided

the ofnotifyto defendantof an indictment isThe purpose
to himprotectto at trial andbe meetpreparedthe he mustcharges

See Statethe same offense.jeopardyin forbeing placedfrom twice
(1982). An498, 504, 1162, 1165A.2dShute, 122 446v. N.H.
defendantgivesif “it theconstitutionally sufficientindictment is

accusation toand cause of [an]about the natureenough information
clarifyto anparticularsId. A offor trial.” billprepareallow him to

for“necessary therequired whereonlyor iscomplaintindictment
a later unconstitutionalprecludeof or toa defensepreparation

Chick, 507, (quotationat A.2d at 556141 688N.H.prosecution.”
beomitted). of will setruling denying particularsa billA court’s
toor theclearlyis untenable unreasonableonlyaside when it

650,Voorhees,v. 137 N.H.Seeof a defendant’s case. Stateprejudice
(1993).652, 825,632 A.2d 826

ofguiltythat ispertinent personinprovides, part, “[a]RSA 633:1
his control withif he confines another underknowinglykidnapping

him.” defendantagainst. an offense Thea to . .purpose [c]ommit
identify the “offense”indictment must specificallycontends that the

disagree. It ishaving a to commit. Wecharged purposehe is with
tohere, the defendant intendedto as was done thatallege,sufficient

victim. Seeor act of hisagainstcommit a sexual assault lewdness
17, 24, 95,Chiasson, (1983)(holdingA.2d 99v. 123 N.H. 458State

burglary allegedwith thatchargingthat the defendantindictment
“theft,” has severalto commit a term whichentry purposewith

sufficient).definitions, wasstatutory

to allowprovidedin this case sufficient noticeThe indictment
that the defendantallegedfor trial. Itpreparethe defendant to

to .. . a commit. .purposethe . with“knowingly victim]confine[d
of . . .” Botha sexual assault or other act lewdness .[either]

inor describedand assault” are either defined“lewdness” “sexual
(1996) (lewdness);645:1, 632-A:4I RSAthe Criminal Code. See RSA

(1996) assault).(sexual was on noticeAccordingly, the defendant



476

that he was with a oncharged premisedcrime the purpose engageto
ain sexual assault or act of againstlewdness A billthe victim. of

particulars unnecessarywas to allow proper trial,forpreparation
and the defendant articulates no prejudice.

Ill

theFinally, arguesdefendant that trialthe court should have
disclosed the counseling followingvictim’s records its in camera
review, and that his appellate counsel should be allowed to examine
the victim!s counseling records to make an informed argument on
appeal. Because the defendant not argumentdid brief his that the
trial court erred in not thedisclosing victim’s counseling records

trial,toprior the issue is waived. Accordingly, onlywe address his
argument.remaining

The trial court must or privilegedreview confidential records in
camera awhen defendant a probabilityestablishes reasonable that
the records contain information material and relevant to his de-

101, 105-06,fense. See State v. 136Gagne, 899,N.H. 612 A.2d 901
(1992); 402, 413,v. Cressey, 696,State 137 N.H. 628 A.2d 703-04
(1993) case,. In this the defendant made that showing,threshold and
the trial court conducted an in camera review. To protect the
confidentiality records,of privileged and because the trial court
does not ofrequire the aid counsel to recognize discoverable
evidence, the is byreview conducted trialthe court without the

ofpresence Gagne, 106,counsel. See N.H. at 902;136 612 atA.2d
Ritchie, 39, (1987).Pennsylvania v. 480 U.S. 60-61

The defendant would us develophave a different rule for
appellate counsel. We decline the Salentine,invitation. State v.Cf.

(Wis. 1996)(ire439,557 444 App.N.W.2d Ct. camera review of
confidential byrecords court balancesappeals best interests of

advocacyzealous and protecting confidentiality of privileged mate­
rial). court, court,This like the trial can review a victim’s counseling

in wayrecords in camera a an appropriatethat strikes balance
between aprotecting privacyvictim’s and a rightdefendant’s to
information relevant and material to his defense. are equippedWe to
conduct this review without the aid of counsel to determine whether
a improperlydefendant was todenied access records that should
have been disclosed.

Affirmed.

All concurred.


