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BROCK, defendant,C.J. The Paul Young, was convicted after a
J.)jury trial in Superior of(Gray,Court felonious sexual assault.

(1996 1998).See RSA 632-A:3 & Supp. We affirm.
Based on the evidence atintroduced trial favorablyviewed most

State, Smart, 643,to v. 639, 1197,the see State N.H.136 622 A.2d
1200, denied, (1993),cert. 510 U.S. 917 jurythe was entitled to find
the following facts. The defendant and the victim’s mother began

in 1989dating eight thereafter,when the victim was years old. Soon
the defendant entered the victim’s bedroom one whileevening she

inwas and herbed rubbed buttocks' and withbreasts his hand
(bedroom incident). V, victim,Melissa a childhood offriend the was
present and observed the bedroom subsequentincident. On a
occasion, the defendant touched the victim’s thevagina while two

(couch incident).onsittingwere a couch
the victimAlthough discussed the bedroom incident with Melissa

occurred,V.shortly after it she reportedfirst that the defendant had
S.,to sister-in-law, 1991,touched her herAngie in approximately

one year after the incidents. She told her onmother the following
day, but her mother thatstated she did not believe her. The victim

S.,also friends,told Doreen the mother of one of her that the
her,haddefendant touched and Doreen S. contacted the division for

youth services,children and which is now entitled the fordivision
(DCYF).'children, youth 1994,and families See Laws ch. 212.

DCYFAlthough apparently investigated 1991,the matter in the
record is unclear its disposition.as to ultimate

The victim’s andmother the defendant married in August 1992
and in Marchseparated 1994. After the victim disclosed the

counselor,bedroom and couch incidents to a the matter was referred
Police,to the Portsmouth who anbegan ininvestigation February

1996. The defendant was charged with three acts of felonious sexual
assault engaging breasts,for in sexual contact with the victim’s
buttocks, 632-A:3, III,and vagina, see RSA and was convicted on
each indictment. This appeal followed.

(1)On appeal, the defendant thatargues the trial court erred in:
admitting as substantive priorevidence several consistent state-

(2)victim;ments of the instructingand the thatjury there was no
a investigation,evidence of DCYF and jurythat the not towas

consider evidence of any investigation other than the one that led to
the againstcharges the defendant. We each inargumentaddress
turn.
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Prior Consistent StatementsI.

directwitness. Onits firstvictim ascalled theThe State
inci-couchbedroom andexamination, about thetestifyingafter

S., S., herandDoreendents, Angiethat she toldthe victim testified
touching”“had beenthat the defendantafter the incidentsmother

friend,to amade similar statementssheShe testified thather.
remember,half-sister, E could notA., Jennifer Sheand toRenee her

of individuals.each thesehowever, what she had toldspecificsthe of
shortlyY. afterMelissaspokethat she withalso testifiedThe victim

observed.Y. hadabout what Melissaincidentthe bedroom
whenupsetshe wascross-examination, thatthe victim testifiedOn

exchangefollowingThemother married.and herthe defendant
transpired:

before that aboutlongit wereyou upsetIsn’t true thatQ.
relationship defendant]?[thewithyour mother’s

me, yes.heA. When touched
havingof [thedidn’t the ideaQ. youBefore that like

forman in and substituteanother comeordefendant]
father;your you?did

along.gotfine WeA. I was with [the defendant].
goto and livetime, attemptsQ. During youdid makethis

yourwith father?
if it [the defendant]I was beforeA. don’t remember

touched afterwards.me or
Q. mayBut it beenhave before?

seeing again,I father I hadn’tmyA. When first started
I with him.him and to beyears,seen for wanted

house,of that isn’tQ. youEven at that wanted outpoint,
that true?

father,my yes.A. To be with
on, began haveQ. youFrom that and mother toyourtime

a isn’t that true?things,confrontations about number of
parents.A. All kids theirfight with

timeIsn’t it that from time toQ. [the defendant]true
that happened?intervened when

intervened,he what mean?youA. When do
Well, for mom?Q. up yourhe would stand

mom,Well, for he stood a littleup my upA. when stoodhe
bit too much.

force;he used someQ. coupleThere were a of times when
isn’t that true?
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force,A. A little bit too much yes.
Q. all;You didn’t at you?like that did

Q. And of those thingsbecause happening and defen-[the
totrying discipline you, youdant] didn’t himwant there

any more; you?did
—Well, IA. mean no.

Q. 1993,In didn’t you threaten to leave home unless [the
left?defendant]

A. I said “I’m not coming home.”
Q. that point,At didhe leave?
A. Yes.
Q. And at that hepoint, youhadn’t touched overfor three

years, youreven on version theof facts?
A. He hadn’t touched me no.sexually,
Q. But he had disciplined you?
A. physicallyHe had disciplined me.

redirect,On the victim testified that “everybody”she had told that
the defendant had touched her before he ever physically disciplined
her or anassumed active role in discipline.her

Y.,The thenState called Melissa and asked whether the victim
had ever her incident,discussed with the couch whatand she had
said. the objectedAfter defendant generally, explainedthe State
that the statement beingwas offered under HampshireNew Rule of

801Evidence to suggestionrebut “a of improper bymotive defense
counsel in cross-examination of respect[the victim] with to her
desire to outget [the defendant] of the house and him fromkeep her
mother.” The trial objection.court overruled the The State next

Angiecalled S. When inquireddefense counsel theas to ofpurpose
testimony,her the explainedState that it was offeredbeing under

801 toRule rebut improperthe motive inimplicit the cross-
examination of “thatthe victim she didn’t like [the anddefendant]
did not want him withliving her mother.” stated,Defense counsel
“We not allegingare a recent allegingfabrication. We are that it is
not true from verythe The trialbeginning.” court overruled the
objection. E,The State next called Jennifer and defense counsel
stated, record, I“For the objectionhave the same thisto witness.”

Y., S.,After AngieMelissa and Jennifer E had testified to
statements that the victim had aboutmade the bedroom and couch
incidents, the requesteddefendant the jurythat be instructed not to
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McSheehan,Citing State v.substantively.the statementsconsider
his180, (1993), that becauseargued624 A.2d 560 he137 N.H.
thetofalsify priorarosethat victim’s motive toposition was the

1991, were inadmissiblein the statementsconsistent statements
thatThe State contendedRule 801 as evidence.under substantive

toa motivedisciplineraised asphysicalthe defendant hadbecause
physicalthevictim had testified thatand thefabricate because

statements, admissiblethe statements werepostdated thediscipline
represented,Theunder 801. Stateas evidence Rulesubstantive

offeredwould not behowever, testimonythe of Doreen S.that
discipline.physicalthe acts ofsubstantively postdatedbecause it

mother,S., ReneeThereafter, Doreen the victim’sthe calledState
Police,A., who eachfor Portsmouthinvestigatingand the officer the

made that were consis-that the victim hadtestified to statements
to of thesetestimony. respecther trial With eachtent with

witnesses, that he had the “samemerelydefense counsel stated
The trialobjection” testimony previously.to the that he had made

the priorthat could considerjury theycourt instructed the
consistent statements as substantive evidence.

801(d)(1)(B) provides:of EvidenceHampshireNew Rule

A is if. . declarant athearsaystatement not . testifies[t]he
trial or is cross-examinationhearing subjectthe and to

statement, is .concerning the and statement . . consis-the
to rebuttestimonytent with the declarant’s and is offered

againstor the declarant of recentexpress implied chargean
or motive ....fabrication influence orimproper

801(d)(1)(B), consis-argues that under a priorThe defendant Rule
is affirma-proffering partytent statement inadmissible unless the

priormade to the motivetively demonstrates that the statement was
rebuts, explicitlyto that it and the trial courtpurportedlyfabricate

(2)(1) rebutted; motivethe that is when thatbeingidentifies: motive
(3)arose; and when was made. Because the Statethe statement

affirmatively predatedfailed to demonstrate that the statements
fabricate,any to and trial court failed to makemotive because the

as to motive thatexplicit findings with to each statement therespect
rebutted, arose,it the waswhen motive and when statementthe

made, admittinginthe defendant that trial court erredargues the
Moreover, if find-necessary.preliminaryeach even thestatement.

notings that the record doesimplied, arguesare the defendant
that consistentthose The State counters thesupport findings.

implicitto motive tostatements were admissible rebut the fabricate
destroyin of the that she wanted tothe cross-examination victim
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her relationshipmother’s with the defendant physicallybecause he
disciplined her.

We will not reverse a trial court’s ruling on the ofadmissibility
evidence an Warren,absent abuse of discretion. v.See State 143

636,633, 1017, (1999).N.H. 732 A.2d 1019 But see v.State
Batchelder, 249, 251-53, 1033,N.H. (1999);144 740 A.2d 1035-36

Favreau, 339,336, 1136, (1991).State v. 134 N.H. 592 A.2d 1137 “To
an discretion,show ofabuse the defendant must demonstrate that

the rulingcourt’s was clearly untenable or unreasonable to the
prejudice 636,Warren,of his case.” 143 N.H. at 732 A.2d at 1019

omitted).(quotation

801(d)(1)(B),Under Rule a prior consistent isstatement
onlyadmissible as substantive if itevidence topredates the motive

fabricate is purported McSheehan,that it to rebut. See 137 atN.H.
184, 801(d)(1)(B),624 at 562. expressA.2d Under the Ruleterms of
however, motive may Baron,the be See v.implicit. United States 602

(7th1248, (1979)Cir.), denied,F.2d 1253 cert. 444 U.S. 967
rule). Moreover,(construing identical federal if an improper motive

that postdates the consistent statement arises from“fairly the line
of it isquestioning pursued,”[counsel] irrelevant for ofpurposes

Id.;Rule 801 that didcounsel not intend for that tomotive arise. see
(Me.Fredette, 17, 1983)also State v. 24462 A.2d (construing similar

rule).Maine

rejectWe the argumentdefendant’s that the trial court’s
failure to explicit motive,make as to thefindings the date the motive
arose, dateand the the requiresstatements were made reversal.

801(d)(1)(B) byRule its terms does not thatrequire the trial court
make such theexplicit findings, and defendant has not argued that

justicethe interest of that imposedemands we those requirements
pursuant supervisory authority. McGlew,to our State v. 139 N.H.Cf.
505, (1995)508-10, 1191,A.2d (exercising658 1194-95 supervisory
authority require explicit findingsto Hampshireunder New ofRule

404(b)). “While, case,everyEvidence in we stronglywould encour­
age to bythe trial court assist our review specific tomaking findings
support so, itself,evidentiaryits the failure inrulings, to do and of
does not v.require Dalphond, 827, 830,reversal.” State N.H.133 585

(1991),317, McGlew, 510,A.2d 320 part byoverruled in 139 N.H. at
Rather,658 longA.2d at 1195. as fairlyso the record supports

preliminary findings of fact necessary to the trialuphold court’s
rulings admissibility,on we will generally infer that the trial court

findings. 157,made v. 158,those See Geralds N.H. 37Champlin, 93
(1944).155,A.2d 156
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impliedclearlycasein thisof the victimcross-examinationThe
her, did notshedisciplinedphysicallydefendantthethat because

that shefollowsThe inferencein house.herlivinghimwant
out.the defendantto forceassaultstory of sexualtheconcocted

is clearinferenceintendeddefendant’sIndeed, that this was the
argument:closingfrom his

totestifiedvictim]that [thethe incidentsfind thatyou[I]f
them, fromthen it’s clearas she describedhappendidn’t

of [thelike the ideashe didn’ttestimony thather own
didn’t likemother. Shewith herrelationshipdefendant’s]

didn’tparticularlyShein the household.his interference
her, to take her mother’sanddisciplinetoattemptslike his

....happenedincidentsside when these

itthat the statementsarguedproofin its offers ofThe State
motiveimproperto rebut thebeing offeredto introduce weresought

out of the housethe defendantwanted to forcethat the victim
argu­defendant’sreject thediscipline. Wephysicalbecause of the

disciplinephysicalfailed to raisethe Statement that because
S.,V., Angieuntil after Melissamotiveimproperas thespecifically

argument.thattestified, it failed to preserveE hadand Jennifer
preserveis toparty requirednon-appealingthat aassumingEven

review, from the cross-­it is clearforarguments appellateits
thatto establishsoughtthe defendantof the victim thatexamination

victim],trying discipline [theto. . . [the defendant]“because of
Thus, we read the State’smore.”anywant him theredidn’t[she]

out of theto the defendantgetvictim’s desireto thereferences
the same motive.referencingasdisciplinephysicalhouse and to the

that shevictimMoreover, of the establishedthe on redirectState
physicalto acts ofprior theabout the assaults“everybody”had told

sufficiently demon­Thus, that the Statewe concludediscipline.
V.,mother, AngieMelissato the victim’sthat the statementsstrated

A., improperR theS., S., predatedand Jennifer eachDoreen Renee
motive.

representa-the State’sthatreject argumentthe defendant’sWe
physicalthepostdatedof Doreen S.statementtion that the

astestimonyadmittingcourt from herthe trialdiscipline prevented
representationthat theif we assumeevidence. Evensubstantive

madeconcession, the defendantonly objectiona theconstituted
was, objection to“I have the samewas offeredtestimonythewhen

a generalthat suchWe concludetestimony previously.”asthis
“concession.” SeeState to itsinsufficient to hold theobjection was

1079,607-08,604, A.2d 1080-81580Wisowaty,v. 133 N.H.State
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(1990) (court will not groundsconsider for objection not specified at
trial).

Although the defendant on appeal points to testimony adduced on
cross-examination of some of the witnesses establishing that the
consistent statements they had testified to on mightdirect have
postdated even physicalthe acts of discipline, the defendant did not
move to Moreover,strike their testimony. when the defendant
requested instruction,the limiting he argued only that the victim’s

1991,motive arose in toprior the statements. Because the defendant
did not atargue trial that those postdatedstatements the later
motive rebut,that the State sought to he cannot appeal.do so on See
State v. Croft, 76, 80,142 N.H. 1117, (1997).696 A.2d 1120-21

respectWith to the testimony of the investigating police
officer, the State concedes that it was error to admit testimonyhis
as 801(d)(1)(B).substantive evidence under Rule The argues,State
however, that the error was beyondharmless a reasonable doubt.

agree.We

State[T]he bears the burden of that anproving error is
harmless, a burden bysatisfied proof beyond a reasonable
doubt that the erroneously admitted evidence did not affect
the verdict. In deciding whether the State has met its
burden, we consider the strength of the alternative evi-
dence presented at trial. We also consider the character of

evidence,the inadmissible including whether the evidence
was cumulative or ininconsequential relation to the State’s
evidence.

Fischer, 311,State v. 316-17, (1999)143 N.H. 1,725 A.2d 4 (quotation
omitted). case,In this we conclude that the officer’s testimony, in
view of the testimony of the six other witnesses who testified to the

statements,victim’s consistent cumulative,was merely and did not
affect the verdict. 317,See id. at 725 A.2d at 5.

Finally, the defendant argues court,that the trial in charging
the jury on the use of prior statements,consistent inerred
instructing that jurythe could determine anywhether of the

801(d)(1)(B).statements were admissible under Rule We need not
address this argument, as the objecteddefendant only on the

thatground the charge instructed that priorthe consistent state­
ments “may be taken as substantive evidence.” Because the defen­
dant did not argue that the trial court improperly delegated its
responsibility to the jury by instructing it to onrule the admissi-
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v.statements, on See Stateappeal.he cannot do soof thebility
(1999).579, 582, 994,Sinbandith, 729 A.2d 997143 N.H.

II. InstructionsJury

that the trial courtargumentdefendant’sLastly, we address the
of the DCYFnot to consider evidenceinstructing juryin theerred

statement, itspresentedthe StateopeningIn itsinvestigation.
life, initiallyshe hadin victim’s to whomthat the adults thetheory

abuse, of thatparther trust. Asbetrayedthe sexualreported
the victim’sthat DCYF had declaredrepresentedthe Statetheory,

theythat referred her caseunfounded and had statedcharges to be
Police, in fact the Portsmouth Police neverPortsmouth whento the

statement.openingdefendant waived hisreceived a referral. The
trial, that had been interviewedtheyAt witnesses testifiedseveral

Both the victim and herallegations.the victim’sby regardingDCYF
DCYF, nothing happened.that withspeakingmother testified after

Onbywas never interviewed DCYF.The defendant testified that he
victim, that thethe defendant elicitedcross-examination of the

incident.about the couchinvestigatorvictim never told the DCYF
the defendant and the Stateclosing arguments,In their both

The defendant stated thatinvestigation.the DCYFreferenced
victim, mother, and their minister were eachalthough the her

DCYF, subsequent to the inter-by nothing happenedinterviewed
continued, youI think that cancounsel “Andviews. Defense

undertaken, taken, andThis was and no action wasconsider this.
for fourthingheard a about the case anotherdefendant] never[the

a . . from Portsmouth Police . . . .”years, getsuntil he call . [the]
you nobody“You the defendant tell thatargued,The State heard

him. I does it sound to youfrom DCYF even ever interviewed mean
investigation?”that was a real thoroughlike

jury.the trial court instructed theclosing arguments,After the
instruc-gave followingsua the trial court theApparently sponte,

tion:

deliberations, any priorIn are not to consideryour you
that, allegationI mean someinvestigations. By specifically

investigationsor information aboutinvestigationsof some
Children, Youth andyears by Departmentsome the ofago

Families, has no evidence of thatbecause there been
conducted,out,As to how it turned how it wasinvestigation.

else, inyou your anywill not deliberation consideranything
toexcept investigationsat all which ledprior investigations

inchargesthe this case.
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objected,The defendant arguing that both parties had introduced
that investigationevidence the occurred and that nothing happened

subsequently, and that ajurythe had toright consider those facts
in their deliberations.

appeal,On the defendant argues that the trial court improperly
findingmade a factual that there was no evidence of the DCYF

investigation, and that the finding prejudiced bythe defendant
the toinstructing jury ignore potentially exculpatory information.

Specifically, the defendant argues jurythat the was instructed to
ignore the fact that the victim never told the DCYF about the couch

Moreover,incident. the defendant thatargues by ordering jurythe
ignoreto the DCYF investigation, “the trial court gave its impri-

matur to the State’s thattheory onlythe competent investigation,
outcome,only investigationthe with a correct was the thatone led

Thus,to indictment.” the defendant argues that the trial court
invaded the exclusive province juryof the to determine which facts

I,proved,were and violated Part Article 15 of the New Hampshire
Constitution.

matter,As an initial we note that the defendant failed to
raise the in objection.constitutional issue his Because will not“[w]e
review on appeal below,”constitutional issues not presented v.State
Alexander, 216, 219, (1998)22,143 N.H. 723 A.2d 25 (quotation
omitted), we decline to review the constitutional dimension of the

Plante,argument, 456, 459,defendant’s see v.State 134 N.H. 594
1279, (1991).A.2d 1282 Accordingly, “we will his argumentconsider

anunder abuse of discretion standard.” Id.
“The scope wording juryand of instructions are within the sound

discretion of the trial judge and are evaluated a juroras reasonable
MacRae,would have interpreted 106, 114,them.” State v. 141 N.H.

(1996).698,677 A.2d 704 We review the challenged instruction “in
the context of the entire allcharge and of the evidence.” State v.
Newell, 199, 205, (1996)1142,141 N.H. 679 1146 (quotationA.2d
omitted).

context,In instruction,we conclude that trialthe court’s
while aperhaps not model of clarity, did not “invade[] the exclusive

ofprovince jurythe to decide what proved byfacts are competent
Ross, 397, 400,evidence.” v. 141 1234,State N.H. 685 A.2d 1235

(1996) omitted).(quotation issue,Prior to giving the atinstruction
trialthe court jury theyinstructed the that could evaluate the

witnesses,credibility of and that in evaluating credibility, they could
priorconsider inconsistent bystatements made the witnesses.

Moreover, while there was testimony that some of the witnesses
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motherthat the victim and herinvestigatorswith andspoke DCYF
them, theafter withinvestigators speakingnot from thedid hear

wereinvestigationofand the DCYFfindings dispositionultimate
in openingmentioned itsAlthoughat trial. the Statenot introduced

unfounded,chargesthat the werethat determinedstatement DCYF
State’snot to consider thewas instructedjury properlythe

Martin,v. 138as See Stateopeningin its evidence.representations
(1994)946, statement not508, 516, (opening951643 A.2dN.H.

evidence). and thechargein of the entireAccordingly, light
evidence, the instruc-juror would not have understooda reasonable

theyor that couldthat an never occurredinvestigationtion to mean
to the couch incidentnot whether the victim failed discloseconsider

Rather, charge instructedinvestigator. properlytheto the DCYF
as to thefrom circumstantial evidencejurythe not to speculate

that thethereby assuring juryinvestigation,outcome of the DCYF
found.mightto that havemerely agencywould not defer what

remaining arguments areWe conclude that the defendant’s
137Vogel,See v.Vogelwithout merit and warrant no further review.

(1993).321, 322, 595,N.H. 627 A.2d 596

Affirmed.

All concurred.
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