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motherthat the victim and herinvestigatorswith andspoke DCYF
them, theafter withinvestigators speakingnot from thedid hear

wereinvestigationofand the DCYFfindings dispositionultimate
in openingmentioned itsAlthoughat trial. the Statenot introduced

unfounded,chargesthat the werethat determinedstatement DCYF
State’snot to consider thewas instructedjury properlythe

Martin,v. 138as See Stateopeningin its evidence.representations
(1994)946, statement not508, 516, (opening951643 A.2dN.H.

evidence). and thechargein of the entireAccordingly, light
evidence, the instruc-juror would not have understooda reasonable

theyor that couldthat an never occurredinvestigationtion to mean
to the couch incidentnot whether the victim failed discloseconsider

Rather, charge instructedinvestigator. properlytheto the DCYF
as to thefrom circumstantial evidencejurythe not to speculate

that thethereby assuring juryinvestigation,outcome of the DCYF
found.mightto that havemerely agencywould not defer what

remaining arguments areWe conclude that the defendant’s
137Vogel,See v.Vogelwithout merit and warrant no further review.

(1993).321, 322, 595,N.H. 627 A.2d 596

Affirmed.

All concurred.
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(N.T.Philip McLaughlin, attorney general Delker,William
onattorney, orally),the brief and for the State.

(ScottAssociation,Flood of Manchester W.Flood onProfessional
the brief orally),and for the defendant.

j.BRODERICK, defendant, Meissner,The Susan aappeals seven-
(1993) (amended 1997)day license undersuspension RSA 263:57

followingordered her conviction inspeeding Plymouththe District
J.).(Kent,Court Although the defendant raises several issues on

weappeal, only argumentaddress her that the trial court abused its
discretion in suspending her license. We suspensionvacate the and
remand for resentencing.

following 21, 1997,The facts were adduced at trial. MayOn the
stopped bydefendant was a trooperState after his radar recorded

her miles intraveling seventy-eight per forty-fivehour a mile per
hour officer, however,zone on the Franconia Notch Parkway. The
only charged her with traveling seventy-eight permiles hour in a
sixty-five permile hour zone. The trial court found that the

had, fact,defendant in thirty-onetraveled permiles hour over the
posted limitspeed passingwhile another vehicle. onBased the

testimonydefendant’s that anyshe failed to notice limitspeed signs,
court paidthe found that she inadequate attention to the road. The

court aimposed suspendedfine and her dayslicense for seven
pursuant to RSA 263:57.

The defendant thatargues the trial court abused its indiscretion
suspending her license itbecause did so without sufficient cause.
The State asserts that RSA provides263:57 the court broad
discretion to ansuspend operator’s license when it finds a violation
of the rules of the road.

263:57 provides:RSA

justiceAny of a district or courtmunicipal or of the
courtsuperior may suspend any license to anyissued

person, for a toperiod days,not exceed 30 after a conviction
title,of an provisionsoffense under the of this after due

anyforhearing, maycause which he deem sufficient.

While the trial court has discretion to asuspend license
statute,under this its discretion is not unlimited. State v.Cf.
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(1988). grantwe94, Because65, 67, A.2d 95550131 N.H.Landry,
musthowever, the defendantfindings,trial court’sto thedeference

toor unreasonable“clearly untenablewasthat its decisionestablish
650, 652, 632Voorhees, 137 N.H.v.of case.” Stateprejudice [her]the

omitted).(1993)825, (quotation826A.2d

notisdriver’s licenseof aor revocationsuspension“The
for thedriver, solelydesignedbut isto thea punishmentasintended

2D7A AM.JUR.highways.”of thein the usepublicof theprotection
Cassady,(1997); v.§ 124 StateHighwayandAutomobiles cf.Traffic

(1995) (“The of thegoal955, primary46, 49, 958A.2dN.H. 662140
irresponsibleis to removeprocesssuspensionlicenseadministrative

to protectpossibleas ashighways quicklyfrom the State’sdrivers
“to contend.”). RSA 263:57enactedlegislatureThe. . .publicthe

regula­trafficviolatingbyothersendangermaydrivers whowith
Ct., F.735Dist.Hampshirethe Newv.Lillios Justicestions.” of

may1990). license(D.N.H. anAccordingly, operator’s43, 47Supp.
convictionfollowing speedingathe statuteundersuspendednot be

oroperatorhazard to theimmediatecreated anoperatortheunless
or had aroadway,on or near theof otherssafety propertyorto the

a suspensionsupportwhich wouldoffensesprior drivingofrecord
185,183, 152Justices, 102 N.H.thesafety. OpinionSeepublicfor of

clarification,(1959) (absent com­870, legislativefurther871A.2d
underspeedingforsuspendto licensenot authorizedmissioner

improp­“operatingforsuspensionlicensewhich authorizesstatute
public”).theendangeror so as toerly

the defendant’ssuspendinginthat the trial court erredWe hold
thatfindingnot asupportbefore us doesbecause the recordlicense

to herselfimmediate hazardanpresenteddefendant’s conductthe
theroadway. Althoughof others on thesafety propertyto oror the

milesthirty-one perlimitspeed bythe postedexceededdefendant
fairness,ofviolation “outhour, her with a lesserchargedthe officer

theysignan hour where[sixty-five]the milesee[he could]because
charge.thatconsistent withcourt entered a finestopped.” Thewere

on aviolation occurredspeedingindicates that theThe evidence
that theclear, was no evidencep.m.around 1:30 Theredry day

traffic, orpedestrians,immediate hazard toposed andefendant
thiscircumstances ofand under thehighway,on or near theothers

case, speedfrom the defendant’spresumedwill not bea hazard
aitself, justifyto licensealways enoughIf werespeeding, byalone.

a or263:57, postedviolation ofanythenunder RSAsuspension
tolimit, be sufficientinconsequential, wouldstatutory however

operator’san license.suspend
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court,In this trial did notapparently, rely speedcase the on
inalone aordering suspension.license The record reflects the trial

(1)bycourt’s conclusion that the defendant created a hazard
(2)passing another vehicle while and not attention.speeding, paying

If the record both would the trialsupported findings agreewe with
admission, however,court. The defendant’s that payingshe was not

speedattention related to her failure to limit signs alongnotice the
of theside The record cannot be readhighway. to construe the

as a general acknowledgementdefendant’s statement that she was
not thepaying roadwayattention to or other traffic.to On the facts

case,of this it would be unreasonable to conclude that failure tothe
a speed sign equatedsee roadside limit ofdrivingto inattentive the
necessarysort ato create hazard to others. That the defendant’s

justifystatements did not a finding generalof inattentiveness is
by her trialsupported testimonyunrefuted at that when she asked

trooperthe at the scene whether she “was indriving any manner
that could be as dangerous,”construed hazardous or responded,he
“No.” Because the trial court’s that the failedfinding defendant to

erroneous,pay clearlyattention was merelywe conclude that
not,passing itself,another while speeding byvehicle is conduct that

ancreates hazard toimmediate others. There must thatbe evidence
operator’s posedthe conduct an immediate hazard to or thatothers

drivinga apast supportsdefendant’s record limited forsuspension
the public safety.

we doWhile not endorse thetraveling posted statutoryabove or
limit, aspeed violation is aspeeding generally byaddressed fine.

When, however, an license isoperator’s suspended under RSA
conviction,following263:57 a there mustspeeding be evidence that

operator’s posedthe conduct an immediate hazard operatorto the
or to the or ofsafety property others on or near the or thatroadway,

operator historythe had a of driving offenses tosufficient raise
safety.concerns about inpublic some circumstancesAlthough

itself,speed, by be so tomay excessive as establish hazardous
263:57,conduct justifying suspensiona license under suchRSA

circumstances do not exist in this trialcase. The court made no
thatfinding anythe speed poseddefendant’s threat to or created

difficultiesany for the motorist she orpassed others on or near the
traffic, weather,There washighway. visibility,no evidence that or

unusual,road conditions were ordangerous, posed any increased
either torisk the defendant or to as a ofconsequenceothers the

Likewise,speed.defendant’s there was no evidence that the area
where the speeding occurred was orcongested, heavily populated,
subject pedestrianto traffic.
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speedtheviolatingforbe finedproperlycouldThis defendant
however, her licenseerred, suspendingincourtlimit. The trial

asupportcould notrecord, reasonably interpreted,thebecause
hazard.an immediatecreatedconductthat the defendant’sfinding

vacated;Sentence
resentencing.remanded for

dissented; othersTHAYER,J., theJ., joined,HORTON, whomwith
concurred.

court actedthat the trialHORTON,J., I would holddissenting:
alone,Speedin this case.the licensesuspenddiscretion towithin its

case, to findallowed the trial courtof thiscircumstancesunder the
hazard.

J.,THAYER, joins in the dissent.
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