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not abuse its discretion in refusing giveto missing evidence
instruction where State provide evidence);failed to readily available

DeLuca, 137 F.3d at 38 court(ruling did not abuse its discretioncf.
in notinstructing jury to concern itself with facts not presented at
trial).

Affirmed.
BRODERICK, j., sit; THAYER, j.,did not sat but did not partici-

decision;pate in the the others concurred.

Coos
No. 97-390

Pauline G. Laflamme

v.

Gaston N. Laflamme

28,December 1999

Cote, Gorham, brief, Martin,Thomas J. of by Osman,and Lord &
(DavidP.A., of Laconia J. KillKelley on the orally),brief and for the

plaintiff.



525

andWaystack,R. Jr.(PhilipofKing,& ColebrookWaystack
brief, for theWaystack orally),the and Mr.S. Frizzell onJonathan

defendant.

aLaflamme, appealsBLOCK, Pauline G.plaintiff,C.J. The
J.)(Smith, the recommen-approvingSuperiorof the Courtdecision

(Pamela anEsq.) reducingKelly,D.of a Marital Masterdation
defendant, N. Laflamme. Weof the Gastonalimony obligation

reverse.
hadthirtyfor andyearshad married more thanbeenpartiesThe

ofin 1989. The decreeweretheysix children when divorcedraised
decree, theUnder thestipulations.theirincorporateddivorce

maritalone-half of thesubstantially more thanreceiveddefendant
that thein aprovided stipulationThe decreeassets.

alimony andpermanentto Plaintiff aspayDefendant shall
for the of heralimony, fixed rest[a sum]not rehabilitative

againstbe aalimony obligation charge.... shalllife This
estate, thatparties’it the intentionbeingthe Defendant’s

the of the Plaintiff’sobligationthis continue for remainder
event,life, including Defendant’sbarring any catastrophic

condition, materiallywhich affects Defendant’smedical
income.ability generateto

RSA1993, modify alimony.a Seepetitionthe filed toIn defendant
(1992). found, thatthe trial courtalleged,The defendant and458:14

to worksixty-four years age longer physicallyof and no ablehe was
theindustry,inchanging logginga Due to economics thelogger.as

tobankruptcy, making paymentshad filed for and he wasdefendant
hadandbankruptcy operationsthe court. His businesses had ceased

1992,addition,$100,000. In for hetrade debts of approximately
$43,000 in defen-and federal taxes. Theapproximatelyowed State

infrom Marchalleged loggingdant that he had retired the business
socialdramatically”and that was to1993 his income “reduced

in a trailersecurity benefits and rental income from his interest
changeapark. argued changesHe that these constituted substantial

alimonyin to warrant reduction of hiscircumstances sufficient
obligation.

1994, court foundpetition.In the court denied the defendant’s The
tomany significantlyof the awarded the defendant hadthat assets

Canaan, thatin inexample, propertiesincreased value. For Vermont
had atby the and that been valuedcompanywere owned defendant’s

$170,000 forat the time of the divorce were soldapproximately
A to the$475,000 “camp”than later. lakeside awardedyearless one
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$150,000defendant valued at onand his affidavit was worth
$250,000 at time of the Anapproximately proceedings.the 1994

$22,500atrepair garage,automotive valued at the time of the
divorce, $85,000. Further,sold atbeingwas then for the time of the
divorce, the and foresaw wasdefendant “knew that he two to three

that,years from retirement.” also in lightThe court found even of
upon assets,the the thebankruptcy proceedings, sale of the

generatedefendant “is able to sufficient toincome continue the
payment alimonyof in full.” court permanentThe found that the
alimony stipulated by parties grantedaward to the had “inbeen lieu
of equal of marital[an] distribution the assets.” The court concluded
that the defendant failed to a changeestablish substantial in

that would warrant a inchange alimony.circumstances
1996,In the defendant filed a second petition modifyto alimony,

essentially 1994,inalleging the same facts he had relied on and that
he had a significant obligationincurred tax Internalto the Revenue

1997,Service on sale of his Inproperties.the the Marital Master
(.Pamela Kelly, Esq.)D. recommended alimonyreducing because

“the has systematically liquidated corporate[defendant assets and
is in the ofprocess business.”dissolving The master found that[his]
proceeds propertiesfrom the sales of these had been used “to pay

. alimonyhis . . annual toobligation and make improvements to his
park income,trailer in to his prospectsorder enhance for future as

liabilities,well as to pay personal corporatevarious and particularly
taxes,” $60,000.which taxes the foundmaster totaled over

The reasoned thatmaster a reduction was appropriate because
(as“when assets have been sold thecontemplated by[the] Febru-

order),ary, they1994 no longerare available to funds toprovide pay
Thus, italimony. is clear that the ofcircumstances Defendant’s

changed substantiallyassets have since 1994.” The master also
found that the defendant’s financial condition “still superior”was to

plaintiff’s,the “but the gap between them has narrowed significant-
ly.” The alimony,master recommended a reduction in notwithstand-
ing order,the fact .that the . . 1994 the“[s]ince Defendant was
able to togenerate paymentsufficient income thecontinue of
alimony in full.”

appeal, plaintiff alia,On the interargues, that the trial court
(1) reducingerred: in alimony because the divorce decree’s “cata-

(2)satisfied;strophic event” standard was findingnot in a inchange
(3)awarranting alimony;circumstances modification of and by

judicatato resfailing apply to the issues in the 1994raised order.
Further, the ofplaintiff alleges a number constitutional violations.

basis, however,Because on awe reverse non-constitutional we
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constitutional claims.plaintiff’sof thereach meritsdecline to the
(1997).318,339, 345, A.2d 322Fitzwilliam, 142 N.H. 702v.Olson

modification, notwe willorderreviewing support“In a
that thewe determinethe trial court unlessthe decision ofdisturb

199,Gnirk, N.H.v. 134clearly its discretion.” Gnirkcourt abused
(1991). moresomethingis201-02, 1008, “[A]limonyA.2d 1010589

includeunderstood toIt is alsosupport.a mere substitute forthan
consideration, rightsofadjustment propertyfor thean elementas

409, 411, 213Stritch, 106Stritch v. N.H.equitablean division.”upon
omitted). case,(1965) In this426, and(quotations428 bracketsA.2d

equal“inthat was lieu of [an]in 1994 found that awardthe court
Thus, toassets.” the award was intendedof the maritaldistribution

gener­with incomeparties by providing plaintiffthe theequalize
the defendant.byassets retainedproductiveated from

obligation, partyasupportamodifying“To obtain an order
a in circumstances has arisenchangeshow thatmust substantial
award, eithermaking supportinitial the current amountsince the

286,Giles, 540, 546, A.2dor v. 136 N.H. 618improper unfair.” Giles
(1992) omitted); see v. 135 N.H.(quotation Norberg Norberg,290

(1992).622, 1194,620, stipulation preventing609 1196 AA.2d
on thealimony bindingto an award is not court becausemodification

623,135 atalways Norberg,award modifiable. N.H.alimonyan is
parties agreenot can609 A.2d at 1195-96. We need decide whether

standard, the event”higher “catastrophicto a modification such as
case,in thisparties’the decree becausestandard contained within

tothat was no in circumstances sufficientchangewe conclude there
stan­change”a modification even under “substantialwarrant the

Fortuna, 547, 550, 708,Fortuna 103 176 A.2ddard. See v. N.H.
(1961).710-11

plaintiff judicataThe that res barred reconsiderationargues
inrejectedof those factors as insufficient the court’s 1994 order. We

that not bardeciding preclusion principleswill assume without did
reconsideringcourt factors andthe trial from the circumstances

decree, includingin 1994.alleged stipulationsThe divorce the
however,therein, theinterpreted lightmust in ofincorporated be

and at thefacts and circumstances known to the courtpartiesthe
decree, orcourt the with future factsalongtime the issued

to inor occur thereasonably anticipatedcircumstances known
162, 267,159, 525 269Henry Henry,future. v. 129 N.H. A.2dCf.

(Morrill), 685, 689, 387,(1987); v.Morrill Millard 132 N.H. 570 A.2d
(1990).389
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The trial alimonycourt modified based on a finding that the
longer alimony.defendant sold assets and no had income to pay We

conclude that the the trial they.master and court erred because
equities 162,of Henry,overlooked the the case. 129 N.H. at A.2d525

269.at
1994,In found,courtthe trial and on the courtrecord before this

the defendant has never that atdisputed, he knew the of thetime
inretiringdivorce that would be a years. thoughhe few Even he

retire,knew he pay plaintiff alimonywould he to inagreed the
exchange for his receipt substantiallyof than half themore of
marital “While ofassets. the terms the are notstipulation control-

case,inling theythis are relevant circumstances to be considered
by thé court.” Id.

1997,In the trial court thatfound the atanticipated,defendant
1994,as earlyleast as that assetshis would be sold and that his

income onwould diminish based his Al-anticipated retirement.
though court,not explicitly recognized by the trial sale of those
assets was tolikely generate obliga-various State and federal tax

that, order,tions. The trial court found since the 1994 the defendant
had been generateable to sufficient toincome continue paying

found,alimony however,in full. The master also that once assetsthe
sold,were the generate paydefendant would be unable to income to

alimony.
The marital master noted that the anticipated.sale was There-

fore, the defendant’s tax obligations were and obvious. Theimplicit
record no anycontains evidence that of the propertiesdefendant’s
failed to for the expectedsell market value. The defendant tofailed

as topresent evidence the of substantial thedisposition portions of
from ifproceeds those sales. Even we that the trial inassume court

1997 was not from consideringbarred in thecircumstances offered
1994 theproceedings, record reveals no substantial inchange
circumstances from the date of the that justifydivorce decree would

circumstances,modification of the amount of alimony. Under these
alimonymodification of to an ofamounted abuse discretion.

The courttrial found that the defendant’s andretirement
of at bysale the issue anticipated partiesassets were both the at the
of parties agreedtime the decree. The that the defendant would

continue to “forpay obligationthe the remainder of the Plaintiff’s
life.” While inmay changethe defendant have had a circumstances

decree,since the those werechanges actuallyforeseeable and
anticipated. Changes to a condition are bothparty’s anticipatedthat
and at the time of the decree rise to offoreseeable cannot the level
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to warrant modifi-sufficientin circumstanceschangea substantial
205-06, A.2dGnirk, N.H. at 589134alimonyan award.cation of Cf.

1335,697,Nicolazzi, 694, 559 A.2d1012-13; v. N.H.131at Nicolazzi
extraordinary(1989). indication ofnogives“The record1337-38

thisinthe decreelooking originalbehindjustifywouldfacts that
(1989).1069,402, 404, 1071565 A.2d132Kayle Kayle,v. N.H.case.”

of defen-modification thetrial court’sreverse theAccordingly, we
notholding,our we needlightIn ofobligation.alimonydant’s

by plaintiff.theany other issues raisedaddress

Reversed.

dissented;THAYER, othersHORTON, J., joined, theJ., whomwith
concurred.

inchangestwoHORTON, J., The sets forthdissenting: majority
— haddefendantthe that thebyidentified mastercircumstances

thathis andpayto debtssystematically corporate assetsliquidated
— and finds themobligationincome taxsignificanthe incurred ahad

justifyto a modificationrequiredto the thresholdinsufficient meet
however, theoverlooksobligation. majority,of Thealimonyhis

net of parties’the in the worth thefinding that differencemaster’s
.,$50,000.00 . . perhapsin not than“probably1997 was moreassets

moreparties’in value the assets wasThis difference the ofless.”
only$150,000 gapthe divorce in 1989. The couldthan at the time of

1994, that defen-in master found thewidened when anotherhave
Vermont, $300,000 moreCanaan, had sold for overdant’s properties

divorce,at time of the that his lakesidethan their valuation the
$100,000 had at the of themore than it been timewas valued atcamp

fordivorce, soldgarage beingand his automotive wasrepairthat
Ithe of the divorce.$62,500 more than its valuation at time

in theof the differencesubmit that the reductionrespectfully
$150,000 in 1989 thanfrom over to lessparties’ positionsfinancial

circumstances,in$50,000 changein a substantial1997 constitutes
of alimony.the trial modificationjustifying court’s

inthis thechangeconclude that even dramaticmajorityThe would
“rise the levelpartiesof the would not topositionsfinancialrelative

to warrantchange in circumstances sufficientof a substantial
atin that the of assetsan award” sale thealimonymodification of

the of decree.”partiesthe at time the“anticipated bywasissue
cannot be the case.Such

divorce, $150,000 in the1989, at of the differencethe time theIn
anticipated generatebeen topositionsfinancial would haveparties’

substantiallydefendant, income would haveto the whichincome
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to, covered, $20,000fullycontributed if not alimonythe annual due
plaintiff.to the If it wasnecessary, anticipated that the defendant

would sell assets to cover the shortfall. These sales could not
reasonably been anticipated largehave to be so as to reduce the

in parties’ positions $100,000difference the financial inby over the
order,eightless than years between the divorce and the 1997 much

years order,in the approximatelyless three between the 1994 when
the defendant’s assets were found to be substantially highervalued

divorce,than ofthey had been at the time the and the 1997 order.
Moreover, contrary to the master’s andfinding, as recognized by

the majority, the mere sale of does notassets render the assets
Rather,provideto funds to pay alimony.”“[unavailable the sale of

cash, which,generates turn,assets in may be invested or used to
purchase generateother assets to additional income. It is not until
the proceeds from the sale of the paidassets are out in the form of

taxes,alimony, creditors,thingssuch as topayments or the
ofpurchase consumer that thegoods original assets are rendered
generateunable to income.

The trial court is in a unique position to determine when the
— case,circumstances have changed so much in thatthis the

positionsrelative financial of the parties are so from whatdifferent
—would have anticipatedbeen at the time of the divorce as to

justify a of Ialimony.modification would hold that trialthe court did
discretion,”“clearlynot its requiredabuse[] as for inreversal this

case, Gnirk, 199, 1008,v. 201-02,Gnirk 134 N.H. 589 A.2d 1010
(1991), but rather acted within its discretion in determining that the
change in the parties’ positionsrelative financial constituted such a

inchangesubstantial circumstances.
As a further dissent,and basis for Iindependent my assert that

even under inanalysis majoritythe set forth the opinion, clearthe
abuse standard is not met. our novo,Were review de we would be
justified judgmentin oursubstituting for that of the trial court.

IHowever, fail pointsto see how the upon byrelied the majority
meet the exceptionally high threshold of clear abuse of discretion. I
respectfully dissent.

THAYER, J., injoins the dissent.


