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Affirmed, and remanded.

THAYER,J., sit;notdid the others concurred.
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brief,(John & on theReno, P.A., MalmbergA. a.ofOrr & Concord
Regionalfor PortsmouthMalmberg respondentorally),and Mr

Hospital.

Starr, Peters, Chiesa, (EugeneDunn & of ManchesterWadleigh,
respondent Concordorally),on and forLoan III the briefM. Van

Hospital.

Heart InstituteEnglandNewPER The petitioners,CURIAM.
Center,(NEHI) the decision of the healthappealand Maine Medical

(board) ofgrantingboard certificatesreviewplanningservices and
(CONs) andRegional Hospitalrespondents,need to the Portsmouth

Thesurgery programs.to allow new cardiacHospital,Concord
issuingin the CONscontend that the board erredpetitioners

deficient;(1) areregulations surgery legallythe for cardiacbecause:
(2) need existed for additionalboard failed to determine thatthe

a forissuing request applications;beforesurgerycardiac services
(3) incon-fundamentallyrespondentsissued to the werethe CONs

(4)CON; to recuseand a member failedpriorsistent with a board
taintingin the theprocess thereby proceedings.CONearlyhimself
to that needthat the board failed determineagreeBecause we

for we remand.issuing request applications,existed before a
1996, ApplicationsIn a forRequestConcord solicitedHospital

(RFA) the board. The boardprogramsfor new cardiac fromsurgery
that, in itsan NEHI the boardto issue RFA. informedvoted

determinefailed to a clear test toopinion, regulationsthe recite
(1996byRFA as RSA 151-C:6requiredthe of anneed for issuance

1999) foundclarifyand the board whether it had& asked toSupp.
clarification, the board decidedrequestedIn to theresponseneed.

andprocess, HospitalRFA and Concordto continue with the
to obtainRegional Hospital applicationssubmittedPortsmouth

Thefor and intervenor status.CONs. The filed receivedpetitioners
apetitionersand the filedrespondents,were issued to theCONs

reconsideration, Thisfor and which was denied.rehearingmotion
appeal followed.

is RSA 541:13governed byreview of the board’s decision-Our
aside(1997), states board’s “shall not be setwhich that the decisions

law, satisfied, byor for of unless the court isexceptvacated errors
it, issuch ordera of the evidence before thatpreponderanceclear

151-C:10, III, however, thatunjust requiresor unreasonable.” RSA
“ it finds itaffirm the decision of the board unlesscourt shall[t]he

in withor or not madearbitrary capricious complianceto be
“areWe held that standards of reviewapplicable law.” have these

same, fromapply appealsthe and both standards toessentially
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Courville, 119, 123,ofdecisions the board.” 139Appeal N.H. 649of
(1994) (citation omitted).1233, 1236 Accordingly,A.2d “we deem all

primafactual the board to lawfulfindings by be facie and reasonable
. petitioners] showing by. . the the of a[and bear[] burden clear

the thatpreponderance of evidence the board’s decision was
arbitrary complianceor or not made incapricious applicablewith

(citation omitted).quotationlaw.” Id. and
process governed by chapterThe CON is RSA 151-C. RSA 151-

(1996 1999)& Supp.C:4 states:

I. No new institutional health service shall offeredbe or
. .developed within the state . aexcept pursuant obtainingto

certificate of need for such service.
NoII. certificate of need be granted byshall the board unless

a standard has been which delineates need fordeveloped the the
service and outlines the which be by any personcriteria must met

suchproposing a service.

requiredThe board is to establish standards for of theeach six
151-C:5,new intypes of institutional health services listed IIRSA

“including development ofoffering inpatient[t]he and new servic-
es,” surgerywhich covers the additional cardiac atservices issue

(1996).151-C:5,11(c) standard,existinghere. RSA When there is no
the board must adevelop standard for new institutional heath

thatservices “shall be either a standard newallocating the service
number, aby type, and location or that proposedstatement the new

is inservice the of care incompetitivebest interest health the
151-C:6, 11(e) (1996). 1(a) (1996)151-C:8,state.” RSA RSA further

provides:

I. If a ordeveloped throughstandard RSA 151-C:5 151-C:6
services,aindicates need for additional health board shallthe

& ... arequest applications.issue for At minimum the notice
shall include:

(a) A ofdescriptionbrief the service to be provided,
amount,including the and astype, bylocation established

the standard.

Thus, need,the board first amust determine that as defined aby
standard, issues,exists in order to an If anissue RFA. RFA the

a anonlyboard can issue CON to ifapplicant applicantthe has
itshown that the requirements, bymeets CON defined statute and

regulations.

outset, clarification,At the for note that all ofwe the
revision,toregulations by partiesreferred the have undergone
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Thewas first submitted.since this caseor reenactmentexpiration,
arethe board’s decisionat the time ofthat in effectregulations were

appeal.in thisdecidingthat look tothe weregulations
forregulationsthe board’scontend thatpetitioners firstThe

1996, Code ofHampshirein in Newthen foundsurgerycardiac
(effective SeptemberRules, Parts He-Hea 1108-1110Administrative

because27, 27, 1997), legally1991; are deficientexpired September
surgery programsfor cardiacthey not a need standarddo delineate

11(e).151-C:6,“number, by RSArequiredlocation” asby type, and
qualifyingasparticular regulations possiblyThe discuss twoparties

respondents,1108.04.1108.03 and Theas a need standard: He-Hea
however, is not a standard.concede that He-Hea 1108.03 need

1108.04,Therefore, respondentswhichturn He-Hea thewe to
standard.applicableis thecontend

1108.04 provides:He-Hea

(a) shallopen surgery programEach new adult heart
of service shall not bethat the volumesproposedassure

of the state.existing systemto health caredetrimental the

(b) besurgery programheart shallopenNo new adult
proposedunless can be demonstrated that theitapproved
to assurecan the number of neededpatientsretainprogram

annually facility.perminimum of 250 casesa volume

(c) if the introductionNo new service shall be approved
in facilityvolume eachanyof new services cause the

in dropfor heart the State toopen surgeryadultdedicated
year.per350 adult heart casesopen surgerybelow

inout He-Heacontend that the need standard setpetitionersThe
standard, not a1108.04, to volume isby partiesreferred the as a

if particularbut a standard to evaluate aneed standard rather
for isshould a CON. The basis this contentionapplication receive

aof to issuedeciding[whenthat initial Needdetermination“[t]his
data oravailable historicalalways upon readilyis basedRFA]
disputefrom oressentially challengeinformation . . . which is free

Additionally,upon projections. . . and never based or estimates.”
a not evaluatethe contend that need standard doespetitioners

regionalneed based on aapplicantsindividual but rather assesses
allegation, petitionersAs for this theanalysis. supportor statewide

thethey arguelist of demonstratevarietya need standards that
or of such standards.regionalclear and statewide nature

on to demon­petitioners’The reliance other need standards
is The correctinadequacies misplaced.strate the of He-Hea 1108.04
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tostarting point determine whether He-Hea 1108.04 meets the
11(e)151-C:6, 151-C:6,of ofrequirements RSA is the language RSA

11(e) board, 151-C:6, 11(e),itself. The to RSA apursuant develops
“number,byneed typestandard to determine and location.” The

of He-Hea 1108.04 fulfillslanguage requirements.these The number
of surgery programs anycardiac is number of thatprograms can

that theydemonstrate can service a minimum of 250 patients per
service,year. openThe of is new adulttype surgeryheart services.

anyLocation new is by requiringof service defined that newthe
be in a willservice not location where it reduce the ofvolume

Thus,patients hospitalat an 350 aexisting patients year.below
He-Hea 1108.04 meets the need standard requirements of RSA

11(e).151-0:6,
statutoryThe to nopetitioners point requirement that all need

developedstandards boardby way.the define need in an identical
number,While all need must need in tostandards define relation

location, 151-C:6, 11(e),type, byand as isprescribed RSA the board
free inrequirements varietyto meet these a of ways.

Additionally, petitionersthe contend that He-Hea 1108.04
cannot be a need standard because the board inpreviously ruled
1992 that regulationthis was not a need standard. Our review of the
record, however, support petitioners’does not the Incontention.
1989, operated regulationsthe board under fordifferent determin­
ing RULES,the forneed new cardiac services. See N.H. ADMIN.

(effective1101, 25, 1988;Parts July supersededHe-Hea 1104-1105
1990);23, RULES,August N.H. ADMIN. Parts He-Hea 1102-1103

(effective 1987; 1990).21, 23,supersededOctober August Under
1105.01, an RFA aannually prior findingHe-Hea was issued without

RULES,of N.H.need. See ADMIN. He-Hea 1105.01. Portsmouth
Hospital ofRegional respondedwas one two that thehospitals to

automatic RFA and to obtain a CON. boardattempted The declined
to a didissue CON. The board discuss a volume similarrequirement

1108.04, 1102.03,to He-Hea found inthen He-Hea but that discus­
sion must be evaluated in context. The not decidingboard was

Instead,whether anneed existed to issue RFA. the board was
whether a todetermining CON should issue Portsmouth Regional

Hospital. petitionersAs the argue, findingthemselves need to issue
an separateRFA is from to afinding grantneed CON.

We petitioners’ remaininghave examined the arguments regard-
oring whether not 1108.04 aHe-Hea constitutes need standard and

321, 322,find v. Vogel,them to be without merit. See N.H.Vogel 137
595, (1993).627 A.2d 596
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conclusivelyreadour not be asWe note that decision should
for newthat 1108.04 the need standarddetermining He-Hea is

regulation meets theonly that thiscardiac services. We decide
such It is the board’sto be a standard.statutory requirements

to such standards.responsibility develop
makefailed to aNext, allege that the boardpetitionersthe

RSAbyRFA as requiredof anissuingdetermination need before
151-C:8, agree.I. We

RSA151-C:8, I, developed throughaRSA standard“[i]fUnder
services,a need for additional healthor 151-C:6 indicates151-C:5

Additionally,for Newrequestthe shall a applications.”board issue
Rules, 1110.01(a), “Is-entitledAdministrative He-HeaHampshire

that accordanceRequest Applications,” “[i]nof for statessuance
be if a needapplicationsfor shall issuedrequestswith RSA 151-C:8

surgeryhas for additional heart serviceopenbeen delineated
to thispursuant Chapter.”

finding ofanydoes indicate that the board madeThe record not
to 1108.04 orneed, a of need with He-Heafindinglet alone reference

Hosp.,Brookside 138any Appealstandard. See Nashuaother of
(1993).105, 109, 57, meetingAt the on636 A.2d 59 boardN.H.

26, 1996, to issue ana motion was made and secondedSeptember
RFA,to anissuingA as to the prerequisitesRFA. discussion ensued

response questions3-2 issue an RFA. In tobyfollowed a vote to
NEHI, a meetingof secondby Optima, parent companyraised the

atwas on 13th which the board discussed theheld November
significance priorof its vote.

that members of the board whorespondentsThe contend three
an volume standard was met.to issue RFA did so because thevoted

record, however, supportnot contention. someThe does this While
volume standard at theof board members referenced thethe

it is far from clear that the board wasSeptember meeting,1996
to whether or not need hadthe volume standard determineusing

been shown.

to me[I]t.... seems what’s before[Schwartz]:Chairman
Board, at is a that wepartly presentation says,the least

this, if or in areacheaper,can do not better the same
harmful thatprogramswithout other to a level. Isaffecting

it apublic openin the to want to and takeenough good up
it, andgo grantat to forward it.look

McKerley: of the reasons of thispurposefulMr. But one
escalating prices.is to controlBoard
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Mr. Eaton: Absolutely.

—And,McKerley:Mr. would this this,would something like
while maintaining quality, help control prices?the That’s

—big questionthe in my mind

Mr. Wallace: .... fifty standard],The two [the volume and
that,all is not the question is,need to me. That if-there is

need,a then the program has to come in and demonstrate
that it can do all So,these other things. the two fifty is
irrelevant for questionthe I’m asking, is,which is there
something statutes,in the specific, as to when we decide

need,that there is a either on cost,based accessibility, or
any other standard?

—And,Mr. know,Marcille: if I youcould I think we had
us,someone that’s come to and said that they meet the

number requirement, and that they would like oppor-the
—tunity to cost,demonstrate the accessibility, quality the

—other And,three the three criteria. I think our decision
is whether or not givewe them the opportunity to make that
case ....

Moreover, the board’s own subsequent discussion of its atvote the
November 13th meeting casts substantial doubt on whether or not
the board had ever voted that a need had been shown.

—Mr. Eaton: If I’m I think I’m Iright, then don’t think this
Board determined athere was need. It is my understanding
out here we wanted to let you people prove there awas
need. And we didn’t make the decision there was a need.
And if there,there’s a need out we’re willing to take

(inaudible remarks).applications

Chairman that,Schwartz: I think you’rethat right, that the
applications will have to show the need.

Mr. Eaton: But it is not for the Board to determine.

Mr. Eaton: (inaudible).... I justAnd want to in my mind
. . . and the Board’s mind that there was not a determina-

need,tion of but we’re towilling establish that there was a
need.
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I towhichWell, spokethis was an issueMr. Wallace:
orthingI as to whetherconcerned about thebecause was

to thein accordancea need establishednot there had been
havemaythe Boardsay... at I would thatSo bestrules.

that author-generala based onthere was needdetermined
in thesomething specificthe rather thanity in statute

.. .rules.

someit Mr. WallaceI know that causedChairman Schwartz:
his, it in thismemory as but ismy is the sameconcern when

case.

dissentingthat views of these“[t]hecontendrespondentsThe
of the existencedisagreement. . ofonly. are evidenceindividuals

Theneed, finding disagree.of a of need.” Wenot absenceof the
had to beconfused to whatthat the board was asrecord indicates

itsor not votein to issue an RFA and whetherestablished order
the that therespondentsWe withfinding agreeindicated a of need.

of beforefindinga definitive needis not to makerequiredboard
level of need wasRFA, requiredit is to find someissuing an but

Appealof Seeapplication particulara standard.bydemonstrated of
109, at Based on138 at 636 A.2d 59.Nashua Brookside N.H.Hosp.,

tovote that need existedconfusing of the board’s initialthe nature
vote,discussion of its wesubsequentan RFA and the board’sissue

offindingmade a of some level needsayare unable to that the board
thattheya or that voted needto standard evenwith reference

existed.
of 13ththat the minutes the NovemberrespondentsThe contend

offindingthe the needdemonstrate that board reaffirmedmeeting
minutes this. Theto issue an RFA. We that the do indicateagree

however, cannot the actualsummary meeting, trumpminutes’ of the
of thatmeeting. transcriptat the A of thediscussion held review

hadthe was not sure that it votedmeeting demonstrates that board
need, afind that it had done so with reference toto let alone

standard.

petitionersbecauseThe also contend that therespondents
of theany procedural irregularitiesmaterially prejudiced,were not

Assuming showingthat a ofvote are materialboard’s irrelevant.
to voteis conclude that the board’s failurerequired, weprejudice

more than proceduralto issue an RFA is athat need existed
inmandate andstatutoryboard failed to follow itsirregularity. The

ofstatutory carefully developingschemedoing “frustrated]so the
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standards for new institutional health services and granting CONs
designed implement Appealto them.” Nashua Brookside Hosp.,of

109,138 N.H. at 636 A.2d at 59.

decision,Although we are the board’s willremanding we
of inremainingaddress one the petitioners’ arguments the interest

of thisresolving expeditiouslymatter as as Seepossible. Chellman
(1993).AB, 73, 80, 148,v. 138 637Saab-Scania N.H. A.2d 152 The

petitioners contend that ifeven the board followed thecorrectly
statutory framework it toprecludedwas from CONs theissuing
respondents because the board had agrantedearlier CON to

ofOptima surgerythat allowed the relocation a cardiac program
from Catholic to Elliot Hospital.Medical Center The ofessence
petitioners’ argument is by grantingthat CONs to respondents,the

petitioners’ proceduresthe volume of will be reduced by forty
percent, which will in turn their profits. Assumingdecrease that this

true,is petitioners present any regulationthe do not statute or that
prevents the from issuingboard a CON to one hospital merely

it proceduresbecause will reduce the volume ofpresent at another
hospital. petitionersThe to beappear taking positionthe that once

board grantedthe them a CON and themthereby allowed to invest
largea money, requiredamount of the board was to protect the

petitioners from any competitors.other ononlyThe limitation the
board inwhen the CONS awere issued this case was that new
facility could not reduce of atproceduresthe number an existing
facility RULES,to procedures year.below 350 a See N.H. ADMIN.

(effective 27, 1991;He-Hea 1108.04 September expired September
1997).27, petitioners’The own numbers indicate that out of the 1200

performedcases 440annually, gocases will to the Thisrespondents.
still the petitionersleaves thanperforming proceduresmore 350 a
year, and thus to respondentsthe CONs the would be invalid fornot
this reason.

therefore hold that board a of inWe the erred as law notmatter
thefollowing statutory procedures by legislature.established the

(1)On remand clearlywe instruct the board to: delineate what need
(2)standard inapplied 1996 for new cardiac surgery programs; and

that andapply standard determine if need in 1996existed to issue
an RFA. These the petitioners’ argu-instructions make remaining
ments and the respondents’ motion to portionsstrike of the
petitioners’ reply brief moot. We therefore remand this matter to
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otherwiseWeopinion.thisconsistent withboard for actionthe
thejurisdiction appeal.ofretain

Remanded.

decision; the othersin theTHAYER,J., participatedid notsat but
concurred.
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attorney (Kathryn Bradley,M.McLaughlin, generalT.Philip
orally),the for the State.on brief andattorney general,assistant

Concord, respondent,for the StateReynolds,Michael C. of
Inc.ofEmployees’ Hampshire,Association New

BRODERICK, ofpetitioner, Hampshire DepartmentThe NewJ.
labor(DOT), employeea ofruling publictheTransportation appeals

(PELRB) anthe committed unfairholding that DOTrelations board
thechangingbargain unilaterallyto andpractice by refusinglabor

1(e),273-A:5,to RSAcontraryof employmentterms and conditions
(i) (1999) DOTfor certainturnpike passesit freewhen revoked
employees. We reverse.


