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the defendantforby Bruns-WalkerMrs.permissionlack ofproveto
ring.herpossessto

Affirmed.

J.,sit; THAYER, participatedid notJ., sat butJOHNSON, did not
decision; concurred.the othersin the
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A. ofGallagher, Kingston, byDenise orally,brief and for the
plaintiff.

Concord,L.Craig Staples, by orally,of brief and for the
defendant.

BROCK, defendant, Stores, (Wal-Mart),TheC.J. Wal-Mart Inc.
aappeals jury verdict for the aplaintiff, Simpson,Barbara in slip

and fall Superioraction. The defendant contends that the Court
J.) in(Murphy, erred its motionsdenying for directed verdict and

verdict,judgment notwithstanding the tofailing give jurycertain
instructions, evidence,admitting improper refusingand to admit a
letter into affirm.evidence. We

The following 26, 1994,facts were adduced at trial. JanuaryOn
plaintiff store,the todrove Sam’s Club warehouse which is owned

defendant,and the inoperated by Seabrook. atArriving approxi-
mately p.m., car,8:20 the herplaintiff parked parkingcrossed the
lot, and Sam’s plaintiffentered Club without incident. The picked up

Club,a cake she had Asordered. she exited Sam’s the plaintiff
onslipped and fell ice on the store’s exitway, hitting groundthe on

her left side and arm.
The did notplaintiff inspect exitwaythe on which she fell. She

walked to her car and drove ten to Cheryl Belanger’sminutes friend
house, where, friend,toaccording plaintiffher the anxiousappeared
and point, plaintiff complain anynervous. At this the did not of

injuries later, however,Aphysical resulting daysfrom the fall. few
experienceshe tobegan pain.abdominal She was admitted to a

hospital diagnosed bleedingand with internal fromresulting a
ruptured spleen.

1998,juryAfter a trial in the aJanuary jury returned verdict for
plaintiffthe her The fordamages.and awarded defendant’s motion

trialduring post-verdictdirected verdict and motion for judgment
the Innotwithstanding denyingverdict were denied. the motion for
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pre-that the hadverdict, plaintiffcourt ruledthe trialdirected
to find the defendantjuryfor thesufficient evidencesented

notwithstandingjudgmentathe motion fordenyingInnegligent.
jurytoits instructions theverdict, trial ruled thatthe courtthe

thecorrectly stated law.
that trial court erredfirst contends theappeal, the defendantOn

and notwith-judgmentdirected verdictdenying motions forin its
inthey pointsmade at different“Though arestanding the verdict.

trial, judgment notwithstandingfor directed verdict anda motions
same, bythey governedthe and areessentiallythe verdict are

Clinic,v. Hitchcock 140 N.H.Bronson Theidentical standards.”
(1996)665, brackets, and798, 800, ellipses(quotation,677 A.2d 667

omitted). sufficientof these motions whereupholdwill a denial“We
v.Simondsruling.”the trial court’ssupportsevidence in the record

(1997).Manchester, 742, 69,744, 693 A.2d 71 We141 N.H.City of
inference“onlytrial court when the sole reasonablereverse thewill

evidence, viewed in themay from the which must bethat be drawn
inoverwhelminglyisnonmoving party,most to solight favorable the

Id.no verdict could stand.”moving party contraryof thatfavor the
grantedhave beenargues that its motions shouldThe defendant

regardingto evidence thepresentfailedplaintiffbecause the
of itlengthor the timeslipperynotice of the conditiondefendant’s

fall.prior plaintiff’s slipto the andexisted
Donnelly,to v. 103 N.H.analogous TremblayThe instant case is

(1961). action,498, and fall a woman wasslip175 A.2d 391 In that
unlighteda on theinjured pearshe on defendant’sslippedwhen

499, plaintiff’sId. 175 398. affirmed the verdictat A.2d at Weporch.
knew orpresentedin evidence was that the defendantpart because
hazard,acreatingporch,known that fell on thepearsshould have

take action.preventativethat defendant did not reasonableand the
500, atat A.2d 393.Id. 175

in this contains sufficienthold that the record before us caseWe
ora to that the defendant was awarejuryevidence for determine

winter,icy duringof conditions the knewshould have been aware
customers, yet preventativeand took nocreated a hazard to itsthey

Rockinghamthat fell inprecipitationaction. Evidence showed
26, 1994, fourcompany spenton and that aCounty January plowing

half nine tons of saltclearing spreadingand a to five hours snow and
that sawthe lot. testified sheparking plaintiffon Sam’s Club The
fell,to thatagainst buildingand the close where she andupsnow ice

Club, exitway.on ice on theslippedas she exited Sam’s she and fell

Moreover, atthe of maintenance Sam’s Club testifiedhead
months,that, exitwayice on the store’sthe winter and snowduring
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pose dangerwould a to customers. He stated that aassigning
several,orperson, exitwayto check on the itand salt as needed

would be a reasonable toapproach anyaddress icing dangers. The
daydefendant took no action that to address theicing exitway.on

Therefore, we are satisfied that there .“[s]ince was evidence . .
from which thatjurythe could find the defendant knew or should

known ... potential icing]have and could preventive[of have taken
action, it could likewise find that reasonable care thatrequired [the

havedefendant] should taken such action.” Id.
defendant thatThe next contends the trial court in agivingerred

jury instruction that did not state that slipperythe condition must
that,ahave existed for such of inlength time the exercise of

care,ordinary defendant should known itthe have of and taken
action to remedy juryit. “We review instructions in context and will

charge,not reverse the in entirety,unless taken its fails to
adequately explain the law to theapplicable jurycase so that the

AB, 73,could have been v.misled.” Chellman Saab-Scania 138 N.H.
79, 148, (1993).637 A.2d 151

law,Under HampshireNew “owners and ofoccupiers land
shall governed bybe the oftest reasonable care under all the

incircumstances the maintenance and operation property.”of their
Blanchard, 552, 557, 631, (1976).v.Ouellette 116 N.H. 364 A.2d 634

trialThe court instructed injury, part:the relevant

care,The has toduty ordinarydefendant the use to remove
or snow premises likelyice which makes its to be hazardous

within a reasonable after it or intime' knew should the
exercise of due care should [sic] have known that [the]
condition existed.

above,As stated to supportthe evidence was sufficient a thatfinding
orthe defendant knew should have known about the hazard that an

icy exitway posewould to its and didcustomers that it not use
ordinary care under the circumstances. An instruction regarding
the of thatlength slipperytime the condition existed notwould have

jury. reviewingaided the After entiretythe of trialthe court’s
instruction, conclude that did not jury.we it mislead the

The defendant next contends that the trial court erred by
admitting as an plaintiff’s hearsayexcited utterance the statement

Cherylto thatBelanger she had fallen at The plaintiffSam’s Club.
made this when Belanger’sstatement she arrived at home approx­

slipten minutes after and Animately the fall. excited utterance is
relatingstatement to a orstartling“[a] event condition made while
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thebyof excitement causedunder the stressdeclarant wasthe
803(2). to admittedhearsayR. For beN.H. EV.or condition.”event

utterance, satisfaction of the“it to theappearmustan excitedas
verbalspontaneousajustice that the utterance waspresiding

event, at a whenmade timestartling shockingto orsomereaction
byproducedin a state of nervous excitementwas stillspeakerthe

misrepresent.”to contrive orhe had timethat event and before
(1981)255,6, 11, A.2d 257Hudson, (quotation425v. 121 N.H.State

427,305, 307,Kenna, 374 A.2domitted); v. 117 N.H.see also State
(1977). on therulingnot a trial court’sreverse429 “We will

v.discretion.” Statean abuse ofadmissibility of evidence absent
(1999).482, 1275, an477, 1280 “To show144 743 A.2dYoung, N.H.

that court’sdiscretion, must demonstrate theof the defendantabuse
histhe ofprejudiceunreasonable toclearlywas untenable orruling

omitted).482, (quotationA.2d 1280Id. at 743 atcase.”

in admittingdid thethe trial court not errWe hold that
plaintiffThe testifiedas an excited utterance.statementplaintiff’s

Cherylandarm side.“went and fell on her leftflying”that she
home,at her sheplaintiffthat when the arrivedBelanger testified

nervous, cakeanxious, covered witha a little and waslittleappeared
thewrongthat was withfrosting. somethingalso testifiedBelanger

when she arrived.plaintiff
longerno under theargues plaintiffThe defendant that the was

of the and fall when she made the statement becauseslipexcitement
herself, car,to and tohad collected walked her drivenshe

it that a factorcontemporaneityis true isBelanger’s home. “While
admissibilityin the of such state-determiningto be considered

ments, and as natureby controlling, thingsit is no means such the
event, mind,of all other circumstancesof the the victim’s state and

Martineau, 552,State v. 114 N.H.importantare considerations.”
(1974). evidence,556, 718,A.2d on the trial court324 721 Based the

thenot in thatdetermining plaintiff’sdid abuse its discretion
of theresponsestatement was made in to and under the excitement

and fall.slip
refusingthe that the trial court erred inFinally, arguesdefendant

trial, soughta into Atto admit letter evidence. defendant’s counsel
1996, D.10,of from Marcadmission a letter dated December

counsel,M.D., he beplaintiff’s requestedto and thatSopher,
B.to plaintiff’s expert,allowed cross-examine the medical Dennis

Hammond, M.D., on its The letter contained an out-of-contents.
it was to him theby Sophercourt statement Dr. that not clear that

a at theinjury slipsustained her as result of her and fallplaintiff



576

defendant’s store. The obviouslydefendant wanted to use the letter
asserted; i.e.,to truthprove the of the matter it isthat difficult to

establish that the and fall atslip the defendant’s store caused the
plaintiff’s injuries.

The court requesttrial denied the defendant’s because the letter
unreliable,hearsaywas and and because the not subjectauthor was

801(c).to N.H.cross-examination. See R. Ev. we willAgain, not
overturn trial rulingthe court’s regarding admissibilitythe of
evidence unless the trial court its Young,abused discretion. 144See

482,N.H. at 743 A.2d at 1281.
The arguesdefendant that the letter was as aadmissible vicarious

admission of the Aplaintiff. hearsayis not ifstatement “[t]he
is astatement offered and is ...against party bya statement a

person authorized to aby partythe make statement concerning the
801(d)(2)(C).subject.” N.H. R. Ev.

In support argument,of his the defendant cites a Fifth
case, (5th 1980).Circuit WayneCollins v. 621 F.2d 777 Cir.Corp., We

are not itspersuaded by rationale because the case ispresent
Collins, held,clearly distinguishable. In Fifth in part,the Circuit

that a anreport compiled by expert byhired a isparty admissible
Here,as a vicarious of that party. Sopheradmission Dr. was not

hired theby plaintiff provideto a on ofreport the causation her
injury. was the plaintiff’s physicianHe sheattending when entered
the hospital after her and fall.slip

arguesThe defendant further that Dr. Sopher’s partlyletter was
Dr.the basis for Hammond’s opinion testimony and thus admissible

Hampshire such,under New Rule of 703.Evidence As the defendant
contends that the trial court toshould have allowed it be used to
impeach Dr. Hammond.

HampshireNew Rule of Evidence 703 states that facts or“[t]he
data . . . whichupon expert opinionan bases an or inference may be

perceived bythose or made known orexpertto the at before the
hearing.” Rule 703 further of reasonablystates that a type“[i]f

byrelied upon experts particular formingin the field in opinions or
uponinferences the the datasubject, facts or need not be admissible

in evidence.”

Dr. Hammond that plaintifftestified he consulted with the in
1994 and reviewed medical ahistory, performed physicalher
examination of the andplaintiff, laboratoryreviewed her data and X

review,thatrays. After consultation and Dr. Hammond concluded
that was probably likelytrauma the most forexplanation the

letter, however,plaintiff’s Dr. washemorrhaging. Sopher’s dated
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his10, 1996, Hammond formedyears after Dr.twoDecember
ofrecord is devoidinjury, and theplaintiff’stheregardingopinion

toSopher plaintiff’sthe from Dr.that lettershowingevidence
medicalreasonably upon byreliedis the of recordtypecounsel

theFurther, court thatthe trial foundin forming opinions.experts
available for cross-was notSopheras Dr.was unreliableletter

byitsThus, trial did not abuse discretionthe courtexamination.
v.Brownto Dr. Hammond.impeachthe of the letterdenying use Cf.

(1989).494, 1149,488, 1153Bonnin, A.2d132 N.H. 566

Affirmed.

All concurred.
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