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his10, 1996, Hammond formedyears after Dr.twoDecember
ofrecord is devoidinjury, and theplaintiff’stheregardingopinion

toSopher plaintiff’sthe from Dr.that lettershowingevidence
medicalreasonably upon byreliedis the of recordtypecounsel

theFurther, court thatthe trial foundin forming opinions.experts
available for cross-was notSopheras Dr.was unreliableletter

byitsThus, trial did not abuse discretionthe courtexamination.
v.Brownto Dr. Hammond.impeachthe of the letterdenying use Cf.

(1989).494, 1149,488, 1153Bonnin, A.2d132 N.H. 566

Affirmed.

All concurred.
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orally), plaintiff.brief and for thethe
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(John D.Offices,Braiterman Law of Concord Cameron on the
orally),brief and thefor defendant.

JOHNSON, defendant, Fabich, Sr.,J. Robert A. appealsThe the
J.)(Abramson,the CourtSuperior distributing parties’order of the

(1992), aproperty,marital see RSA 458:16-a in divorce proceeding
theby plaintiff, Kimberlyfiled M. Fabich. We reverse and remand.

25,parties year,The were married on October 1980. That same
byemployed Departmentthe defendant became the PoliceHampton

and, during marriage,the course of the was as aemployed
infirefighter Hampton, plaintiffNorth and Bedford. TheHampton,

1995,libel for in July citingfiled a divorce irreconcilable differences
which have of marriage.caused the breakdown the See RSA 458:7-a

(amended 1998).(1992) plaintiffthe divorce theDuring proceedings,
one-halfsought of the defendant’s interest in the HampshireNew

(retirement (1990System system),Retirement see RSA ch. 100-A &
1999), as ofSupp. part parties’ propertythe settlement.

inbegan participation systemThe defendant his the retirement in
1980, in system duringand remained the the entire course of the

213,marriage. Holliday Holliday, 217, 12,v. 139 N.H. 651 A.2dCf.
(1994) (for distribution, period15 of relevant ofpurposes property

in is fromemployment pension system marriagethe date of to the
proceedings began).date divorce After the herplaintiff filed libel

divorce, however,for the was atinjureddefendant work and deemed
to permanentlybe disabled. The defendant for andapplied received

systemaccidental retirement benefits from thedisability retirement
(1990 1997)100-A:6,January Supp.effective 1997. See II &RSA

(amended 1999).1997, During the divorce the defen­proceedings,
dant contended that the was not toplaintiff entitled collect one-half

monthly disabilityof the defendant’s accidental retirement benefit.
payments “pension”He asserted that those were not thatbenefits

458:16-a, I,seeproperty,would be divisible marital RSA but rather
for hecompensationwere the lost income that would have earned

Thus,had he not been disabled. he thatargued disabilityhis
payments could in the of only alimonybe considered calculation and

(1992 1999).458:17,See :19 &support obligations. Supp.RSA The
superior concluding monthlycourt that his entiredisagreed, benefit

subjectthe equitablewas attributable to marital estate and to
the toAccordingly, paydistribution. the court ordered defendant

of monthly disability plaintiffone-half his accidental benefits to the
as of the Thispart parties’ property appealsettlement. followed.

superiorOn the defendant contends that the court erredappeal,
in concluding disabilitythat his accidental benefits constitute
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the parties’distribution ofand that the court’spropertymarital
“ [Tjrial discretionare afforded broadinequitable. courtsassets was

757, 760, 622matters,” 136 N.H.v.Magrauth Magrauth,in divorce
(1993) omitted), will not overturn837, and weA.2d 838 (quotation

anabsentsettlementrulings regarding propertythe court’strial
74,Rothbart, 71,discretion, 141 677Rothbart v. N.H.seeabuse of

Hillebrand,(1996),151, of law. Hillebrand v.A.2d 153 or error See
(1988).522-23, 1047, agreewe520, A.2d 1048 Because546130 N.H.

hisattributinginthe court erredsuperiorwith defendant thatthe
estate, we reversebenefit to the maritaldisabilityentire accidental

and remand.
disability benefits constituteThe of whether retirementquestion

notor that isproperty, compensationa divisible as maritalpension
estate, in this State.impressionis one of firstpart of the marital

divided. Seethat have considered the issue areJurisdictions
(R.I. 1994)1160, (collectingA.2d 1163Thompson,v. 642Thompson

cases). disabilityconclude ben­jurisdictions that retirementSome
themarriage,course of and thusefits earned over the theare

of thewages properly partarerepresent foregone thatpayments
1,See, 4483 A.2dLookingbill Lookingbill,estate. v.e.g.,marital

(Md. 1984). for lostcompensationOthers such benefits to bedeem
and thesuffering,and for and thus constituteearning capacity pain
See, v.e.g.,of disabled Christmasseparate property spouse.the

(Okla. 1990).Christmas, 1267, A number ofsignificant787 E2d 1268
jurisdictions, the of these tworeviewing respectiveafter merits
methods, see, Saslow, 346,e.g., 710 351-52MarriageIn re P.2dof
(Cal. 1985), on theemploy Dependinga functional approach.

the courtssurrounding pension,circumstances the award of these
to themay part payof the benefits as retirementapportion received

separatemarital and the rest to that iscompensationestate deem be
(N.C.See, Johnson, 923,e.g., Johnson v. 450 S.E.2d 926-27property.

1994).Ct. functional have notApp. employing approachCourts this
hesitated, however, entireemployee spouse’sto conclude that an
disability pension truly compensatory separateis and thus is
property only support alimonyavailable for the calculation of and

See,obligations. e.g., Marriage Anglin, 1224,In re 759 1229P.2dof
(Wash. 1988).App.Ct.

We conclude that functional is the most reasonableapproachthe
and with our view that there an divisioncomports equitablebest be

duringof RSAparties’ property proceedings.the dissolution Cf.
Hanson, 720, 1310,458:16-a, II; 719,Hanson v. 121 N.H. 433 A.2d

(1981) (marital manner,“just”1311 to in aproperty be divided
circumstances”).“equitiesto the of theaccording
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First, functional will result inapproachthe the fairest distribu­
disabilitytion of If the canemployee spousebenefits. demonstrate

that “true disabilitythe benefits received are benefits” intended
only earning capacity personalto for lostcompensate painand and

maya court not such tosuffering, paymentsdeem be marital
toproperty subject equitable dissolution thesimply because statute

aemploys “pension” payment personalthe term for that is to the
(Pa.Ciliberti, 580,v.employee spouse. See Ciliberti 542 A.2d 582

1988). Moreover,Super. functional approach guardsCt. the against
a potential system, wherebyabuse of the an employeeretirement
spouse to disabilitychooses receive benefits in lieu of a matured

benefits,toright deprives non-employeeretirement and the spouse
of his or “interest in anher asset earned and accumulated during

bythe a conditionmarriage invoking wholly employee[thewithin
Allard, (R.I.554, 1998);spouse’s] control.” Allard v. 708 A.2d 558

(N.J.Avallone, 1121,see Avallone v. A.2d Super.646 1125 Ct. App.
1994); Saslow, 350; II(b).100-A.-6, I(b),710 P2d at RSA Ancf.
inflexible that disability pension alwaysrule benefits are income and

a componentnever contain retirement “would have the effect of
permanently depriving non-employee ofspouse] any[the share of

Thatemployee spouse’s] pension.[the would run counter to our
is,thatrecognition marriage among things,other an economic

thatpartnership pensionand benefits can of largestbe one the
Avallone,assets partnership.”of that 646 1125.A.2d at

Furthermore, the approachfunctional is withconsistent our
law,statutes case emphasizeand which the ofimportance giving

trial flexibilitycourts the to onequitablemake decisions ofmatters
458:16-a, II; Rothbart,dissolution. RSA 76-77,See 141 N.H. at 677

(court,A.2d at 154 in of equitable powers,the exercise its need not
strictly common toapply law formula value Rahn v.pensions);

(1983)Rahn, 222, (“marital225, 268,123 N.H. 459 A.2d 269
formula,”property is to be divided not some inby magic justbut a

manner) (decided law).priorunder Our statutes dodissolution not
require to property equally.the court divide RSASee 458:16-a.
Rather, court “must apportion accordingthe the estate to the

Hanson, 720,equities of the circumstances.” 121 N.H. at 433 A.2d at
1311; Rothbart, 76,141 Thus,see N.H. at 677 154.A.2d at our
statutes law wise legislative recognitionand case evince “a of the
fact that andthe establishment of hard fast rules in this area would

inequitieslead myriadto and untenable results as the ofonly
possible situations the re Marriagecame before courts.” In of
Kittleson, 167, (Wash. 1978).R2d585 172 Ct. App.

the functionalFinally, approach realitybest reflects the that
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mayTheymultiple purposes.may servedisability benefits
com-fromresultingearningsloss offor thecompensate

abilityfrom a diminishedretirement andprematurepelled
Disability benefitsmarket.employmentin thecompeteto

forpersondisabledthecompensateserve tomay also
disabil-disability. Finally,bycaused thesufferingpersonal

bypensiona retirementreplacetomay serveity benefits
familyand hisdisabled workerfor thesupportproviding

job.theafter he leaves

Thus,Kittleson,582; P.2d at 171-72.585Ciliberti, A.2d at see542
“ recip-thedisability compensatespensionthat thethe extent[t]o

disability,thesuffering bycausedandearning capacityfor lostient
isandemployee spouseof thepropertyseparateit is the sole and

Allard, It isA.2d at 557.708distribution.”subject equitablenot to
ofalimony obligationshowever, andavailable, supportto determine

1164;at RSA642 A.2dThompson,Seespouse.the disabled cf.
a retirement458:17, closely resemblethe morepayments:19. Where

inbenefit, however, by employeethe disabled“the amount received
subject topropertymaritalbenefits remainslieu of retirement

retire-approachesemployee spouse. . . as the[and]distribution
function servedment, predominantthecomponent maythis become

omitted).(citationAllard, 708 A.2d at 557disability pension.”theby
order, recognized the dualimplicitlycourtsuperiorIn its the

attrib-but nonethelessdisability pensions,of retirementpurpose
marital estate. Accord-pensionentire to theuted the defendant’s

properlycourtsuperiorwe next determine whether theingly,
to“entirelybenefits were attributabledisabilityconcluded that the

pay.”his retirement
defendant, II”“groupas afirefighter, categorizedThe as a was

of under the retire-employee purposes collectingstate for benefits
(1990).100-A:1, II employees mayXsystem. Groupment See RSA

(1) benefits based on theireligiblebe to collect: service retirement
(2)100-A:5, II;service, disabilityordinaryand of RSAage length

benefits, mayof service andyearswhich vest after tenretirement
100-A:6,disability,after a of medical RSAonly showingbe collected

(8)11(a), (b); based ondisabilityand accidental retirement benefits
11(c).work, 100-A:6,atinjuryof an accidental RSAthe occurrence

toin an entitlementdeterminingof is not a factorLength service
benefits; rather, ofit the calculationdisability onlyaffectsaccidental

11(d).100-A:6,the benefit. RSA
disability benefits. RSAdefendant was awarded accidentalThe

1999).11(c) 1997) (amended such,100-A:6, eligiblehe wasAs(Supp.
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for benefits “totallybecause he was and permanently incapacitated
dutyfor as the natural and proximate result of an accident occurring

in performancewhile the actual of duty,” regardless of his oflength
equaledservice. Id. His benefits two-thirds of his “average final

atcompensation” retirement,the time of his disability 100-A:6,RSA
11(d) (1990). His final“average compensation” was based on his

annualaverage compensation during “highest yearsthe 3 of cred-
100-A:1, (1990). Thus,itable service.” RSA XVIII the amount of his

dependentbenefits are not on aggregatethe of his contributions to
Furthermore,system.the at the time of disability, the defendant

ineligiblewas for service retirement because he had not satisfied the
statutory criteria of reaching age sixty, or of atbeing ageleast

aforty-five twentywith total of years 100-A:5,service. See II.RSA
“ key to determining[T]he whether benefits are separate property

rather than marital property is to ask what [the defendant’s]
Johnson,benefits were intended to replace.” 450 S.E.2d at 925. The

defendant contends that because his accidental disability benefits
were todesigned replace lost income due to his disability, the

court insuperior erred attributing the entire award to the marital
estate. agree.We The defendant’s benefits were for accidental
disability, not ordinary disability, indicating that his benefits were
not based on lengthhis of service to the State or to replace
compensation during Newell,deferred his employ, Newell v. 468cf.

814, 1983) (because(Sup.N.Y.S.2d 815-17 Ct. employee eligiblewas
for service atretirement time of disability, portion of disability
payment estate),attributable to longevity partis of marital but
were at least in part compensateto for lost future income todue his

Dolan, (N.Y. 1991)injury. 908,See Dolan v. 583 N.E.2d 910 (noting
distinction ordinarybetween disability retirement and accidental

retirement,disability concludingand that benefits awarded under
ordinary disability pension included forcompensation length of
service and for injury). The benefits were instead based anupon

stream,average income at inevidencing partleast an intention to
replace Johnson,lost income. 450 S.E.2d at 926.Cf.

Finally, the defendant’s benefits are contingent upon the fact
work,that he is unable to mayand be revoked if he should no longer

permanently 100-A:6, III;be disabled. RSA Anglin, 759 P.2d atcf.
(finding1228-29 benefit not propertymarital maywhere benefit be

disabled).if employeerevoked is no longer If the defendant were
receiving a service pension,retirement his benefits would be

100-A:5, defendant, however,irrevocable. RSA II. The is not now
Id.; (whereeligible Allard,for such benefits. 708 A.2d at 557-58cf.



588

disabilityor retire-serviceto elect eitherbeneficiary optionhad
tofunction was boththat pension’scourt concludedpension,ment
insupportto provideandearning capacityfor lostcompensate

retirement). court erredsuperiorconclude that theAccordingly, we
maritalto thedisabilityentire benefitthe defendant’sattributingby

estate, proceedings.for furtherand reverse and remandwe

of theany parta thatfindingcontends thatplaintiffThe
wouldpropertyseparatebenefits isdisability pensiondefendant’s

I, 36 ofPart Articleunconstitutional.systemthe retirementrender
a most“Economy beingprovides:ConstitutionHampshirethe New

one,states, noyoung pensionin aespeciallyvirtue in allessential
services; and suchin of actualbe but considerationgranted,shall

caution, thegreat by legislature,withgrantedto bepensions ought
thathave concludedyearthan one at a time.” Weand never for more

1, 36,Part Articleunder

ofexcept in considerationgrantedare not to be[p]ensions
at a time.yearfor more than oneactual services and never

a orbountythe idea ofordinarily suggestsA pension
rendered, amaybut the term includereward for service

expresslySuch a isgratuity. grantwhich was a meregrant
in returngranted exceptPensions are not to beexcluded.

actual, notfairlyare describable asfor services which
constructive, or imaginary.

(1917)617, 618, 49,Justices, A. 50the 78 N.H. 100Opinion of
omitted).(citations anythat if we construeplaintiffThe contends

disability as income thatpart pensionof the defendant’s accidental
estate, is anreceivingnot of the marital then the defendantpartis

not dis-unconstitutional because it is service based. Wepension
disabilityThe defendant receives accidental retirementagree.

11(c).100-A:6,to Seebenefits because of his service the State. RSA
be, terms,in benefitsthey may pensionThe fact that constitutional

service, however, not that we mustfrom State does meanarising
attributable to the marital estate. Asthey entirelyconclude that are

above, seemultipleserve purposes,such benefits oftenrecognized
171-72,Kittleson, task to fashion a rule of585 P.2d at and our is

reality.with that Accordinglydissolution that is consonantproperty
disabilityconclude that the defendant’s accidentalalthough we

partin nature and thus not ofcompensatoryarepayments partly
estate, not ofpaymentmarital those benefits do constitutethe

I,“boons, in violation of Partbounties and favors” to the defendant
409, 411, 1323,Justices, 117 N.H. 373 A.2dArticle 36. theOpinion of

(1977) omitted).(quotation1824
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We reverse the decision of trial courtthe that the defendant’s
accidental disability payments entirelyare attributable to the
marital estate and remand for further proceedings consistent with
this opinion.

Reversed and remanded.

All concurred.

Belknap
No. 98-743

Craig MeganIn re T. and T.

30,December 1999

EC., (BrianHoman & McEvoy, of Laconia R McEvoy on the brief
orally),and for respondent,the Joann T.

(AnnT.Philip McLaughlin, attorney general, F. Larney, senior
assistant attorney general, on the brief and fororally), the State.

BROCK, T.,C.J. The respondent, Joann appeals Superiorthe
J.)(Smukler,Court’s denial of her motions to petitionsdismiss

alleging children,that she herneglected two T.Craig Meganand T.
XIX(b) (1994).169-C:3,See RSA She onargues appeal that the

evidence was insufficient to support the offindings neglect. We
affirm.

petitioner, Children, Youth,The the New Hampshire Division for
(DCYF),and Families filed two inneglect petitions Laconia District

Court against respondent.the The first petition alleged that she was
present T.,and failed to intervene when Todd who is her husband


