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(.AndruH.P.A., VolinskyStein, of ConcordCallaghan,&Volinsky
Tobin, Jr.,E. ofon andpleadings),F. the Johnand Scott Johnson

Concord, the for the plaintiffs.on pleadings,

(Mr. & a. onattorney McLaughlinMcLaughlin, generalT.Philip
the State.pleadings),the for

JOHNSON, 1993, have decisions related toJ. we issued sevenSince
v.in School DistrictAfter our decision Claremontlitigation.this

(Claremont II),(1997)462, theGovernor, A.2d 1353142 N.H. 703
districts, students, taxpayersand eightfive school fiveplaintiffs,

Supremefor taxation of costs toparents, pursuantand filed a motion
23, to the Stateseekinga motion haveseparateRule and filedCourt

liability“for in theprevailingfees and costspay attorney’stheir
District v.In Claremont Schoollitigation.”of the Claremontphase

154, 160,(Motion Deadlines), 143 N.H.ExtensionGovernor for of
648, (1998), object,failed to wehavingthe State725 A.2d 651

costs deferredthe motion for taxation of andgranted plaintiffs’
andattorney’sof motion for fees costs.consideration their

respect toThe to reconsider the award of costs. WithState moved
the of and themotion for reconsideration of award costsboth the

costs, raises ofattorney’smotion for fees and the State the defense
follow,For that we now hold thatsovereign immunity. reasons

it does notimmunity bars the award of costs but thatsovereign
attorney’sthe of topreclude plaintiffs.award fees the

Hampshire, sovereign immunityIn New the of the State is
First, isgrounds.based on two the immune fromseparate State

for its v.liability by employees.torts committed officers and Sousa
(1975).State, 340, 342, 282, Second,115 N.H. A.2d 284 the341 State

Id.;from in its seeis immune suit its courts without consent. Tilton
(1985).297,294, 442,v. A.2d 444 Both the126 N.H. 493Dougherty,

its forimmunity liabilityState’s from suit and from tortsimmunity
immunityare “traced back to the of the British Crown carried over

342,Sousa,the 115 341 A.2d atbyto States the courts.” N.H. at 284.
on a basis in thisSovereign immunity “rested common law State

99-D:l,in RSA . . which adopteduntil the enactment 1978 of . [the]
state,’ aexcept‘as law of the where mightdoetrine[] the statute

Tilton, 298,an 126 at 493 at 444.provide exception.” N.H. A.2d
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The and ofscope adoptedcontents the as thebydoctrine[]
legislature itself,are not in thedescribed statute weand

historyare no legislative indicatingaware of the legisla-
ture’s assumptions. infer, therefore,It is reasonable to that

legislaturewhen the placed sovereignthe ofdoctrine[]
immunity. . on statutory. a it tobasis intended theadopt

ofcommon law the as it atState existed the enactment of
the statute in 1978.

Id.

matter,As an initial the thatplaintiffs argue the State
objectionwaived its to their motion taxation offor costs because it

objectdid daysnot within the required by Supremeten Court Rule
LaRoche, Doe, 562,21. In Administrator v. 134 N.H. 594 A.2d 1297

(1991), however, rejectedwe a argument.similar inplaintiffThe
LaRoehe thatargued attorneybecause the not ageneral did file
special appearance or inimmunityassert a briefsovereign state­
ment, special statement,plea, or pretrial the State had waived its
sovereign immunity. We concluded that “[s]overeign immunity is a
jurisdictional toquestion bynot be orwaived conduct undermined

LaRoche, 566,by estoppel,” N.H.134 at 594 at 1300A.2d (quotation
omitted), and that a“[i]t is not defense which must be affirmatively
pled.” Id.

improvident procedural choices,Neither nor the tardi-
of attorneyness the State’s in raising sovereign immunity,

be propercan a for thatfinding immunitybasis waived.
sovereign immunityBecause the State’s bemay onlywaived

by the a inlegislature, failingthe State’s toactionsfortiori
swiftly seek . .dismissal of this case . had no effect as a

immunitywaiver of the State’s basic from suit.

567-68,Id. at A.2d challenge594 at 1301. The State’s on basisthe of
sovereign immunity to the costs we pursuant Supremeawarded to

is, therefore,Court Rule 23 tochallenge subjecta the court’s matter
jurisdiction, may anywhich be raised at time. KSee & J Assoc. v.

Lebanon, 331, 333, 253, (1997).142City N.H. 703 A.2d 254of
Accordingly, we that objectionconclude the State did not waive its
to the motion for taxation costs.of

generallyThe State is immune from suit in its courts without its
consent. The plaintiffs were entitled to maintain their suit in this

consent, however,legislativecase even without theorybecause their
was bythat the official actions taken the defendants were unconsti-
tutional.
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unconstitutional, claim istheaschallengeda law isWhen
been enacted.no law hasvoid and hence thatthat the law is

underhas not actedlegislatureifthat theIt follows
State, henceby the andbeen takenauthority, no action has

therepresentingrestrain thosebrought towhen suit is
andoperationintolegislationvoidcarryingfrom theState
is ato the Statewhichit, proceedingit is not aenforcing

is theoutsideby the ConstitutionWhat is forbiddenparty.
action is notof forbiddenactivity; restraintof statefield

thoseuponState butupon thethe courtsimposed by
it thethoughthe as wereto take actionasserting rightthe

it.bindingthough uponState’s and as

348,346, 83,199 A. 86Board, 89 N.H.v.Conway Water Resources
155, 159,Thomson,(1938) (citations 114 N.H.omitted); O’Neil v.see

(1974).168, 170-71316 A.2d

statute, (1997),491:22 “hasRSAdeclaratory judgmentThe
to ofpermit challenges constitutionalityto thelong been construed

State,v. 121our or its branches.” Grinnellby governmentactions
(1981).523,823, 825, plaintiffsBecause the435 A.2d 525N.H.

systemthedeclaratory judgmentrelief and a thatsought injunctive
unconstitutional andpublicwhich the funded education wasby State

void, equitableto relief.jurisdiction grantthe court hadthus
action,Therefore, underlyingnot bar thesovereign immunity would

toof the State consented to suit. We turnregardless whether
determine, however, tosovereign immunity applywouldwhether

fromattorney’s arisingof either costs or feesbar an award
bythat not barred the doctrine.litigation is otherwise

rule, onlya are “allowable when authorizedgeneralAs costs
(1990);§ 4, 11-12 5or rule.” 20 C.J.S. Costs at seeby statute court

HampshireWiebush,R. Practice Civil Practice andNew
(2d 1998).51.02,§ atPROCEDURE 374 ed.

in themay against sovereignnot be enforced theCosts
waiver, will not be toabsence of a and the State deemed

implicationor ofexpressly byunless it does sohave waived
notthat courts need strain theclaritysuch reasonable the

of statute to reach a conclusion.words the

165, 493,163,Center, 118 N.H. 384 A.2dRanger v. N.H. Youth Dev.
omitted).(citation(1978) and quotations495

Thus, sovereignthe of immu­notwithstanding inapplicability
sovereign immunity bars an awardnity underlying litigation,theto
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of costs a legislativeabsent waiver of immunity. Because the
legislature has not waived the immunityState’s from costs pursuant

23,to Rule the State cannot be assessed costs in this matter. We
granttherefore the State’s motion for reconsideration of the award

$18,646.82,of costs in the amount of and vacate our oforder
25, 1998, awardingNovember such costs. Additionally, denywe the

plaintiffs’ subsequent motion for costs.
decided, however,We have never sovereign immunitywhether

bars an attorney’saward of fees. that inWe note St. Germain v.
Adams, 659, 662-63, 620,N.H. (1977),117 377 A.2d 623 and Harkeem

Adams, 687, 692-93, 617, (1977),v. 117 N.H. 377 A.2d 620 we awarded
againstfees the State without addressing sovereign immunity.

in v.Additionally, Comm’n, 640,Foote State 118Personnel N.H.
644-45, 156, (1978),A.2d although392 159-60 we addressed the

plaintiff’smerits of the thatargument attorney’sshe was entitled to
Harkeem,topursuant rejected plaintiff’sfees we argumentsthe

respectwith to costs and on the of sovereigninterest basis
immunity.

plaintiffsThe in this request attorney’scase base their for fees on
— Harkeem,two theories the “bad faith litigation” theory, see 117

690-91, 619,atN.H. 377 A.2d at and the theory,“substantial benefit”
Marine, Blizzard, Inc., 271, 276,see Irwin Inc. v. 126 N.H. 490 A.2d

(1985).786, 791 theories are grounded uponThese the rationale that
indicate,overriding considerations so the of“[w]hen award fees lies

court,within the is anpower of the and tool inappropriate the
justice Botsch,court’s to do and rights.”arsenal vindicate v.Silva

(1981)1041, 1043-44, omitted).313,121 N.H. 437 A.2d 315 (quotation
costs,In to authoritycontrast the for awarding uponwhich rests a

statute or that providescourt rule for costs as a ofmatter theright,
authority for inawarding attorney’s fees this case lies within the

jurisdiction,court’s andequity “equity is deemed to have topower
348,grant Conway,relief.” 89 N.H. at 199 A. at 86.

court has powersThe “broad and flexible whichequitable
shape adjustallow it to the toprecise requirementsand relief the of

300,particular 295,the situation.” v.Dunlop Daigle, 122 N.H. 444
(1982) omitted).519,A.2d (quotation521 court of . . .equity“[A]

will order to be done that in goodwhich fairness and conscience
to orought Langevinbe should have been done.” v. Hillsborough

317, (1974).320, 635,County, 114 N.H. 320 A.2d 636 “It is the
jurisdiction,ofpractice equity, havingcourts of to alladminister

relief which the nature of the case and facts demand.” Baldwin v.
Wallace, 72, (1929)71, 90, omitted);N.H. (quotation84 146 A. 91 see
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774, 783, 351,533 A.2d 355Donuts, 129Inc. v. N.H.Skipitaris,N.H.
justice,(1987) (it completeto secureequityofpurposeis the historic

thegrantas toadjust the soto remediesand courts are able
relief). fees isattorney’sofconclude that an awardnecessary We

the under-in this case becauseimmunityby sovereignnot barred
doctrine, the seekplaintiffsthe reliefbyis not thecase barredlying

power, and weequitableour inherentin the form of fees is within
over this case.jurisdictionhave equitable

attorney’smotion forplaintiffs’of thenow turn to the meritsWe
outset, theargument thatreject plaintiffs’the thefees. At we

faith, theforcinghas inlitigationin been badState’s conduct this
clearlya defined andjudicial“to assistance to secureplaintiffs seek

Harkeem, The691,at 377 A.2d at 619.117 N.H.right.”established
plaintiffsthe in thissought byof State to be definedobligations the

ournor established tolitigation clearly priorwere neither defined
183,Governor,v. 138 N.H.in School Districtdecisions Claremont

Moreover,(1993) (Claremont I), II. we635 A.2d 1375 and Claremont
uponII of the State reliedpost-Claremontthat the actionsdisagree

ofin rise to the level faith. Weby plaintiffsthe their motion bad
however, to antheythat are entitled awardagree, plaintiffswith the

theory.of under the benefitfees substantial

to theattorney’s prevailing partyAn of fees the whereaward
a not the whoonly plaintiffsaction conferred substantial benefit on

well,action, asrecognizedinitiated the but on the as has beenpublic
must bear its ownpartyan to the American rule that eachexception

314;Silva, 1043, A.2d121 at Irwinattorney’s fees. See N.H. at 437
276, 791;Marine, 126 at A.2d at see also Mills v. ElectricN.H. 490

(1970) (reimbursement inAuto-Lite, 375, permitted396 U.S. 393-94
a thelitigationwhere the has conferred substantial benefit oncases

class, jurisdic­of where the court’smembers an ascertainable and
thatsubject possibletion the matter of the suit makes an awardover

them). “Toamongspread proportionatelywill to the costsoperate
a who succeededplaintiffin such a suit to hasattorneys’award fees

in a is to unsuccessfulestablishing cause of action not saddle the
them the hasexpenses imposebut to on class thatparty with the

to had itpaythem and that would have had thembenefitted from
“|T]heMills, good396 at or bad faiththe suit.” U.S. 396-97.brought

attorney’sis a in award ofof the not consideration thedefendants
1044,Silva, 121 at 437 A.2d at 315.exception.” N.H.fees under this

State,is thepenalizeThe the award in this case not toof feepurpose
for efforts oncompensatebut rather the towns theirplaintiffto

behalf of public.the
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The issues in litigation significantinvolved this combine two
rights specifically protected by the State Constitution ofand

citizens;primary concern to Hampshire namely,New education and
plaintiffstaxation. The an action declaratoryinitiated for and

II,injunctive successfullyrelief and that Part Article 83established
of the imposesState Constitution a on to aduty providethe State
constitutionally adequate public education to itsguaranteeand

I, 184,adequate see Claremont 138 N.H. atfunding, at 635 A.2d
1376, that propertyand the tax then levied to fund education was

II, 5,indisproportionate and unreasonable violation of Part Article
II, 471,see Claremont 142 N.H. at 703 A.2d at 1357.

The in II recognizedecisions Claremont I and Claremont the
seminal role in ourplays society. Hampshireeducation The New
Constitution a“expressly recognizes governmentthat free is de­
pendent for its survival on citizens who are able to participate

economic,inintelligently political,the and oursocial functions of
I, 192,system.” 1381;138 N.H. at seeClaremont 635 A.2d at

II, 469, (“NoClaremont 142 N.H. at 703 A.2d at 1356 other
a ingovernmental playsservice such seminal anddevelopingrole

economic,maintaining a citizenry capable furthering political,of the
State.”).and of adequatesocial the An for all ourviability education

school topublic students is critical the of ourpreservation democ­
racy our complex,and to citizens’ success in a Seeevolving society.

II, 474, Thus,142Claremont N.H. at 703 A.2d at 1359. concludedwe
that “in a constitutionally adequatethis State apublic education is

. . heldright by publicfundamental . the to enforce the State’s
.duty.” 473,at atId. 703 A.2d 1359­

addition,In proportional and reasonable taxation one of theis
II,core constitutional thisfoundations of State. In Claremont we

held that to allow the then-existing system financing publicof
to effectivelyeducation continue “would be to that it isconclude

reasonable, in obligation,a to taxdischarging propertyState
owners in one or as ascitytown much four times the amount taxed

II,to insimilarlyothers situated towns and cities.”.other Claremont
465, system142 N.H. at 703 at 1354. a “preciselyA.2d Such effected

the taxation fiscalkind of and mischief from which the framers of
our State Constitution took to our Id.strong steps protect citizens.”

II,At the time of in inthe decision Claremont for toexample, order
education,provide some level of inpublic taxpayers Pittsfield

inpercent higherincurred a school tax that was over 400 than those
Moultonborough, and in Allenstown a tax ratetaxpayers incurred

470,almost thanpercent higher Rye.400 those in See id. at 703 A.2d
Allenstown,Itat 1356-57. was the towns of Pittsfield and among
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the taxthe burden ofothers, weightthe ofalready strained under
governmentstheir localsustainingofcapableand the leastsystem
limited fiscalschools, offered their ownthat forward andcameand

of the State.to benefit theresources rest
1982, ofinequalityofthat in the issueIt is to noteimportant

in thein was raisedfinancing HampshireNeweducation and school
1984).(N.H. 13,State, TheFebruaryNo. 83-371of Jesseman v.case

in action moved forthatplaintiffsschool district“property poor”
by legisla-thepassedof amendmentsvoluntary dismissal because

Statute, RSA ch.AidHampshirein to New Foundationture 1985 the
Formula,” whichin the “AugenblickThe resulted198. amendments

in a morewould “resultacknowledgedin Jessemanplaintiffsthe
state,”to in thisof state aid educationdistributionequitable

to bepromisedfor the The fundsthereby relieving the need lawsuit.
however,were, neverthe FormulaAugenblickunderdistributed

Thus,promisedto as to the relief.providean extent soappropriated
later, againschool districts werenearly years “property poor”ten

remedy ongoingto the constitutionallitigationto initiatecompelled
violations.

II,I and we have issued fiveaddition to Claremont ClaremontIn
to for reference we summarize.rulings litigation,related whichthis

Vacate),(Motionv. to 142DistrictIn Claremont School Governor
737, (1998), in612 retired Justice Batchelder’sN.H. 712 A.2d which

II that RSAchallenged,in Claremont was we ruledparticipation
(1997) toage seventyof sitjustices490:3 authorizes over the

that In theOpinionand that statute is constitutional.temporarily of
(School (1998),892,142 712 A.2d 1080 weFinancing),Justices N.H.

to establish a uni-proposed legislation purportingconcluded that
tax rate would be unconstitutional because ofform State education

provisiona which would have reduced thespecial abatement
in anytax ratetax rate below the uniform State educationeffective

providemore than it to thetown that raised revenue needed
for Indefined its children.legislatively adequate education

(Motion ExtensionDistrict v. GovernorClaremont School offor
154, (1998),Deadlines), 143 N.H. 725 A.2d 648 we denied the State’s

systemto thevalidityextend the of current educationmotion
finding extraordinarynothrough property year,the 2000 tax

indelay achievingto a constitutionaljustifycircumstances further
(TaxInsystem. the Justices Planfunding Opinioneducational of

429, (1999),143 725 A.2d 1082 we concluded thatReferendum), N.H.
of thelegislature people,an act the to seek the consentauthorizing

referendum, tonewlya a established tax fundthrough binding for
delegation poweran unconstitutional of frompublic education was
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the legislature. Governor,inFinally, Claremont School District v.
210, (1999),144 N.H. 744 A.2d 1107 we held that the phase-in

component of the statewide education taxproperty was unconstitu-
tional it in varying propertybecause resulted tax thatrates were
unreasonable and disproportionate. expressWe no as toopinion

attorney’swhether litigationfees are recoverable for related to
proceedings.these

The inpublic preservinginterest constitutional rights against
governmental paramount. caninfringement Only privateis citizens

Nussbaum,expected “guardbe to the guardians.” Attorney’s Fees
(1973).Litigation, 301,in Public Interest 48 L.N.Y.U. REV. 330

Because the tolitigationbenefits of this flow all members of the
the not topublic, plaintiffs should have bear the entire cost of this

litigation.

plaintiffsThe have contributed to the of impor­vindication
so,doingtant constitutional Inrights. they have conferred a

significant benefit theupon general public, and it is thus the general
thatpublic paywould have had to the fees incurred if the general

Mills,broughthad suit. See atpublic the 396 U.S. 396-97. Under
facts,these anwe find it if not inappropriate, compelling, case

which to our equitable powersexercise inherent and award reason­
attorney’s Claremont,able plaintifffees to the school districts of

Lisbon,Franklin, Pittsfield, and Allenstown.
The parties encouragedare to resolve the reasonableness of the

1, 2000,in givenfees this matter and are until March to so. Indo the
that plaintiffsevent the and the State to agree-are unable reach

date,ment by specialthat the case shall be referred to a formaster
the ofpurpose carrying holdinginto effect the in this matter. On
referral, the specific findingsmaster should make theincluding
proceeding proceedingsor for which the toplaintiffs are entitled
fees, commenced, ended,when the substantial benefit when it and
the reasonableness of the incurred. In determiningfees reasonable-
ness, refer, minimum,as a bythe master should to the rate charged

counsel for services inmunicipal complex litigation.rendered
Additionally, should plaintiffsthe master determine whether the are

to with torespect theyentitled fees all the issues for which seek
USA,reimbursement. Funtown Inc. v.Compare Conway,Town of

356, 882, (1987) (award352,129 N.H. 529 A.2d 885 of attorney’s fees
by expendedreduced amount on unsuccessful claim that was

suit)analytically from of the v.severable remainder with Daniels
842, (Ct. 1983)McKinney, Rptr.193 Cal. 848-49 App. (rejecting

argument bythat award of fees should be attrib-reduced amount
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unsuccess-parties wereprevailingwhichto claim onutable related
ful).

So ordered.

retired,BATCHELDER, J., bysatJ.,THAYER, participate;notdid
490:3; concurred.allunder RSAassignmentspecial

Grafton
No. 98-052

John Voelbel

v.

BridgewaterofTown

30, 1999December

brief,Atwood, T. on the(Bradfordof Atwood& HanoverClauson
plaintiff.for theorally),and K. William Clauson

('WalterBates, P.A., L. Mitchell andof Laconia&Mitchell
brief, for the defendant.orally),Mr. BatesBates on the andTimothy

Voelbel, theappeals SuperiorTHAYER, plaintiff,The JohnJ.
J.){Smith, Bridgewater’sTown oforder defendantgrantingCourt’s

claims,defamationplaintiff’son thesummary judgmentformotion
1999) for(Supp.105:2-ahis claim under RSAdismissingand

We affirm.wrongful discharge.
facts, see Voelbel v.forth the relevantsetpreviouslyhaveWe

(1997) 77);724, A.2d {Voelbel141 692 512Bridgewater, N.H.Town of


