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anyhas waived claim may attorney'she have had to fees under RSA
105:2-a because not onpursuehe did the claim inappeal Voelbel II.

Miller, 39, 43,Unit Owners Assoc. v.Summit Vista 141 N.H.Cf. of
(1996)138,677 141A.2d (deeming partyissue waived because failed

to raise issue in of cross-appeal).notice affirmWe therefore the
ofdismissal the RSA 105:2-a claim.

Affirmed.
JOHNSON,J., sit;did not the others concurred.
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Delker,(N. Williamattorney generalT.Philip McLaughlin,
for the State.orally),on the brief andattorney general,assistant

(Randall F.P.A., Conwayof NorthCargill,Cooper; Deans &
for the defendant.orally),andon the briefCooper,

forof Courta the DistrictBROCK, appealsThe decisionC.J. State
J.) of the(Albee, the motiongrantingCountyCarrollNorthern

aasMcLellan, obtaineddefendant, to evidencesuppressWayne
remand.reverse andof surveillance. Weresult video

orby partiesto thestipulatedeitherfacts werefollowingThe
1996,6, StevenOn or about Decemberthe district court.found by

School, SergeantnotifiedElementaryConwayofKelly, principal
thefts fromof severalPoliceConway Departmentof theDiceyJeff

theDicey suspectedheKelly informed thatin the scin ol.classrooms
or 4:30at school from 4:00defendant, a thewho worked as custodian

p.m.until 12:00 or 1:30a.m.
acamera in26, 1997, a hidden videoDicey installedJanuaryOn

Theoccurred.previouslyin hadmultiplewhich theftsclassroom
to behim reasongaveas head custodianpositiondefendant’s

classroom, toincluding targetedthethroughout building,the school
camera,the whichDiceycustodians. setthe work of othercheck

sound, to beginonly and did not recordimagesrecorded visual
teacher7:30 a.m. when thestopat 4:00 a.m. and to atrecording

containingenvelopealso anplacedin Hearrived the classroom.
in the teacher’s desk drawer.$26.91

1997,29, Dicey that two dollars wereKelly notifiedJanuaryOn
videotapethemissing day, Diceyfrom the That removedenvelope.

following allegedlyit the It showedday.from the camera and viewed
a manin the at 5:24 a.m. and thatlightsthat the came on classroom

inenvelopein from the the teacher’ssomethingwalked and removed
as theKelly allegedly identified the man in the videodesk.

Kelly called himDicey viewing videotape,While was thedefendant.
from thehim another dollar had been removedand told that

envelope night.the next
toldthe defendant at the school. HeSubsequently, Dicey met with

theft,a he allegedlythat he was andinvestigatingthe defendant
tocustody speakin and not haveinformed him that he was not did

that was the chiefDiceywith him. not tell the defendant hedid
theretrieved fromDicey picturesshowed the defendant hesuspect.

inculpatorymade someallegedlyand the defendantvideotape,
statements.
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The defendant was with twocharged misdemeanor counts of theft
by unauthorized He totaking. suppressmoved evidence obtained as

surveillance,a result of the video that it anasserting constituted
I,unconstitutional warrantless search in violation Part 19of Article

of the New Hampshire Constitution and the Fourth and Fourteenth
Amendments to the United States Constitution. The district court
granted the defendant’s motion to suppress.

On appeal, the State thatargues challengethe defendant cannot
the video surveillance under either the State or Federal Constitu-
tions, and that the video surveillance of the classroom did not
constitute meaninga-search within the of either constitution. We

Ball,address the State constitutional claim first. See v. 124State
226, 231, (1983).347,N.H. 471 A.2d 350

The defendant thatargues the automatic standing doctrine
provides him standingwith to anchallenge the video surveillance as

I,unlawful search under Part Article 19 Hampshireof the New
I,Constitution. This doctrine Part 19interprets requireArticle to

that standing“automatic to personsbe afforded all withcharged
crimes in which their possession of item or anany thing is element.”

Alosa, (1993).33, 36, 218,v.State 137 N.H. 623 A.2d 221

basic premise“[A] of the isstanding][automatic rule that
the individual have a inpossessory interest the article thingor to be

208, 210, 1331,searched or v. Paige,seized.” State 136 N.H. 612 A.2d
(1992). classroom, desk,1332 any possessoryAbsent interest in the

money prior act,or to the time of the theoffending defendant will
211,not be afforded standing.automatic See id. at 612 A.2d at 1332.

possessory interest,Because the defendant had no such we conclude
that the trial court erred in himaffording automatic standing.

The arguesdefendant next that he has capacity challengeto the
video thesurveillance under Fourth toAmendment the United
States Constitution. The “capacity protectionto claim the of the
Fourth Amendment depends upon personwhether the who claims
the protection of the Amendment a expectationhas oflegitimate

inprivacy Carter, 469,the invaded Minnesota v. 119place.” S. Ct.
(1998) omitted). Therefore,473 and(quotation ellipsis “the toextent

which the Fourth protects peopleAmendment may depend upon
where those people are.” Id.

claim protection[I]n order to the of the Fourth Amend-
ment, a mustdefendant demonstrate that he haspersonally

searched,an ofexpectation placein the that hisprivacy and
reasonable; i.e.,expectation is one which has a source

Amendment,Fourth byoutside of the either reference to
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to understand-law orpersonal propertyof real orconcepts
society.permitted byandrecognizedthat areings

omitted).(quotationat 472Id.
in thebe assessedmustprivacyofemployee’s expectation“The

Ortega,v. 480 U.S.relation.” O’Connoremploymentof thecontext
of . . .(1987). privacy exist[s]709, expectationreasonable717 “[A]

United,use.” Statesexclusiveemployee’sto angivenin an area over
1991)(9th665, and bracketsTaketa, (quotationF.2d 671 Cir.v. 923

(reasonable expectation ofO’Connor, 718omitted); 480 U.S. atef.
any otherwere not shared within and file cabinets thatdeskprivacy

—a area and thecontrast, privatethe work“By lessemployees).
— likelythethat area lesshas over workless control a defendant

Hamdan, 88,F. Supp.v. 891is found.” Statesstanding to be United
1996). fact,(2d(E.D.N.Y. In an1995), 686aff’d, 101 F.3d Cir.95

the that nopublicor“may employeesso to fellowopenoffice be
O’Connor, 718.480 U.S. atisprivacyof reasonable.”expectation

not an area over which thein wasThe classroom this case
himjob requiredHisuse and control.enjoyeddefendant exclusive

it of another custodian.only superviseto to the workenter
toFurthermore, openwas an area that was studentsthe classroom

that heemphasizesat 717-18. The defendantand school staff. See id.
duringto the timeonly who had the classroompersonwas the access

This, however, notdoes alter thethe video camera was set to record.
Martinez v.personal space.the was not his Seefact that classroom

(9th 1987).822, weAccordingly,831 F.2d concludeNygaard, 826 Cir.
ofexpectation privacythe defendant did not have a reasonablethat

in the classroom.
that Taketa hisreject argument supportsWe the defendant’s

in of video surveil-privacyclaim to an of the contextexpectation
,. . thevarietythe of work environments .greatlance. “Given

expectationhas ofwhether an a reasonablequestion employee
O’Connor,basis,”a 480case-by-caseonprivacy must be addressed

718, the case.presentTaketa fromdistinguishableU.S. at and is
Taketa, person“a filmed byIn the Ninth Circuit held that

crime, aa in col-searching for evidence ofgovernment agents
business, hashis of sufficientplaceoffice inleague’s personal

to contest itstape,of on thestanding, by appearancevirtue his
Taketa, at 677.fourth amendment 923 F.2dgrounds.”admission on

Taketa, administrationdrugin a enforcementThe defendant was
of(DEA) in office apersonalwas filmed while theagent, who
of ain DEA field office. Id. The field office consistedacolleague

at Theoffices attached. Id. 668.large office with two smaller
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office,colleague had use of hisexclusive and the itdefendant used
for. illegal activities in withconspiracy colleague.the Id. at 671. By
contrast, the area under video insurveillance the case waspresent

anot personal office. It was a school toclassroom which many people
Therefore,had access. we find Taketa to inapposite.be

(1996)weFinally, reject argumentthe defendant’s that RSA 644:9
supports his claim that he had a expectationreasonable of inprivacy
the classroom. RSA provides:644:9

A personI. aguiltyis of if personmisdemeanor such
unlawfully and without the personsconsent of the entitled

therein,to privacy installs or uses:
(a) In privateany place, any observing,device for pho-

tographing, recording, oramplifying broadcasting sounds
or events in such place ....

section,II. As in this “privateused aplace” means place
maywhere one toreasonably expect be safe from surveil-

but alance does not toplace publicinclude which the aor
substantial group thereof has access.

“On questions statutory interpretation,of this court is the
final arbiter of the intent of the legislature as inexpressed the

awords of statute a Farrow,considered as whole.” v.State 140 N.H.
473, 474, (1995)1029, omitted).667 A.2d 1031 (quotation The
classroom notwas the defendant’s personal school,It was inspace. a
and had it.many people access to Accordingly, we that inconclude

case,this the aclassroom was not place where the defendant could
“reasonably surveillance,” and,to beexpect therefore,safe from
was not a “private place” 644:9,within the of II.meaning RSA

The only arguments that the defendant for standingmade
under the State Constitution were onbased the automatic standing
doctrine and expectationthe “reasonable of privacy” test. He has
asked adoptthat we expectationthe “reasonable of privacy” test to
determine standing under analysisthe State Constitution. Our of
the defendant’s federal constitutional claim required that applywe
this standard. Because we are satisfied that even under federalthe
standard, the defendant would not have standing, “application of
[that would not alter the ofstandard] outcome this case. Accord­
ingly, postponewe consideration of the expectationreasonable of
privacy test until another v.day.” Pinkham, 188,State 141 N.H.
189-90, (1996) (citation589, omitted);679 A.2d 590 see State v.
Valenzuela, 175, 181, 1252,130 N.H. (1987),536 A.2d 1256-57 cert.

(1988).denied, 485 U.S. 1008
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onargumentsecondto the State’srespectFinally, with
standinglacksthat the defendantconcludebecause weappeal,

ofexpectationno reasonableand hadState Constitutionunder the
Constitution, not whetherwe need decidetheunder Federalprivacy

a “search.”video surveillance constitutedthe

remanded.andReversed

All concurred.
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