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judicialHillsborough-northern district
No. 97-688

Jeffrey Binda

v.

CompanyRoyal Insurance
31,January 2000

Hall, Hess, Stewart, Brown,Kenison, P.A.,& ofMurphy
(Francis Quinn,and R. Jr. onMurphy, EugeneManchester G. Jr.

brief, forMurphy orally), plaintiff.the and Mr. the
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Devine, Branch, P.A., (Daniel& ofMillimet Manchester E. Will
brief,and Andrew D. Dunn on the and Mr. Will orally), for the

defendant.

Lewis, (MarkBorofsky, Amodeo-Vickery, P.A. Newingtonof S.
orally),on the brief intervenors,Gearreald and for the E.Robert

and Cathleen E. Mark.

BRODERICK, Binda,J. The plaintiff, Jeffrey appeals a ofruling
J.)(Abramson,Superiorthe dismissingCourt declaratoryhis

judgment petition as untimely because it was filed beyond the
(1997).periodsix-month limitations provided under RSA 491:22 We

reverse thatand order Binda shall have sixty days from ofthe date
this aopinion to file declaratory judgment petition on the December
1996 amended writ.

I

The incident rise to thisgiving dispute occurred at a inresidence
inHampton which Binda allegedly assaulted intervenor Robert E.

Mark, the chief forpolice Bythe Town of writHampton. returnable
1995,Septemberin Mark Binda,and his wife suedCathleen alleging

willful,inthat he a“engaged course of wanton and reckless conduct
towards Mark,[Robert in that he “charge[d]”Mark]” “[struck

face,inMark] his chest and breaking nearlyhis dentures and
sending 1996,him the porch railing.” By 19,over letter dated March

defendant,the Royal Insurance Company (Royal), acknowledged
writ,receipt of the warned that his allegedBinda conduct could be

considered subjectintentional and thus not coverage,to and advised
thathim it would conduct an investigation under a ofreservation

rights 16, 1996,to Oncoverage. Maydetermine Royal wrote to
Binda and oncoveragedenied based the intentional nature of his

1996,Inalleged conduct. October the Marks a motionfiled to amend
their writ chargeto Binda negligencewith based on the same

15, 1996,underlying allegations.factual On November filed aBinda
forpetition declaratory judgment seeking coverage and a defense

16, 1996,under two Royal policies. On December the Trial Court
J.)(Gray, granted the Marks’ motion to theiramend writ.

1997,In February Royal moved to declaratorydismiss Binda’s
judgment aspetition untimely under RSA court491:22. The trial

motion,the thatgranted ruling coveragethe “facts rise to thegiving
dispute were known to MarchBinda in 1996 when he thereceived

Royal”initial letter from that he declaratoryand filed his judgment
more than sixpetition months thereafter. In the Marks’denying
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ruled the amendedreconsider, trial further thatthe courtmotion to
limitationsanalysis because the six-monthchangedid itswrit not

the filedmonth before intervenorsapproximately aexpiredperiod
writ did not1996 the amendedto amend in October andtheir motion

in thespecific allegations”of the factualchange the “substance
original writ.

(1) periodthe six-month limitationsappeal, Binda that:arguesOn
(2)1996; andcoverage Mayin thewhen deniedRoyaltriggeredwas

period.the six-month Wewrit served to restartMarks’ amended
in turn.argumentaddress each

II

intrial court erredBinda’s that theargumentWe first address
coveragehim of agavethe March 1996 letter noticeconcluding that
statutorytrial theexpandedBinda asserts that the courtdispute.

hypothetical coveragepotential,to include“coverage dispute”term
not He that he did not knowmay may arguesthat or arise.disputes

toof “facts risereasonably giving [the]nor could have known
491:22, 1996,MayIIIcoverage required byas RSA untildispute”

and assumecoverage. disagree,denied WeRoyal actuallywhen
providethat the writ itself did notdeciding underlyingwithout

Binda necessarywith the notice.

491:22, III states in pertinent part:RSA

[declaratory judgment] petitionNo shall be maintained
... itcoverage policyto determine of an insurance unless

writ,is offilingfiled within 6 months after the the
or the whichcomplaint, pleading initiatingother action

however,to thegives question; provided,rise the that
prohibition givingshall not the factsforegoing apply where

to,disputerise coverageto such are not known or reason-
ably the after ofby, expirationdiscoverable insurer until

further,period;such and provided, supe-6-month that the
mayrior the of suchpermit filing petitioncourt such a after

aperiod upon finding petitionthat the failure to file such
accident,was notthe result of mistake or misfortune and

due to neglect.

This rule thatdiscoverystatute “does not set forth a such the
discoverysix-month to run from the of the of theperiod begins date

togiving dispute coverage.”facts rise the over insurance Hartford
(1984).Bird, 784, 786, 4,Co. 124 480 5Ins. v. N.H. A.2d theRather

issix-month runs from the date the writ filed.period underlying
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Croteau, 676, 678,Quincy Mutual Fire Ins. v. 127 N.H.Co. 506 A.2d
(1986).303, If, however,305 facts to a coveragethe risegiving

dispute reasonablyare known or untilnot discoverable after the
expiration declaratoryof the six-month then aperiod, judgment

(latepetition still be filed within a timemay reasonable frame
Co., 786,discovery Ins. 124 at atexception). N.H. 480 A.2dHartford

5. it not Binda ofdisputedBecause is that received notice the March
1996 judgmentletter filed his forpetition declaratory beyondand
the of theexpiration period, filingsix-month the late is not

ifprejudicial discovery applies.the lateonly exception Application
“accident,of exceptionthe mistake or misfortune” under RSA

491:22, III is not before us.
This case turns on our ofinterpretation phrase givingthe “facts

491:22,rise to coverage dispute” under RSA III. N.H.[a] Ins.Cf.
Frialator, 573, 576,v.Guaranty Assoc. Piteo 142 N.H. 705 A.2d

(1998)1190, (statutory interpretation1192 to beis decided ulti­
court).mately Toby adoptthis Binda’s wouldinterpretation render

superfluous atqualifying languagethe “facts rise to.”giving See id.
578, 705 at 1193 is not(legislature presumedA.2d to have used

words).superfluous not,The does suggests,statute as Binda require
an actual denial of an ancoverage by insurer before insured must

Rather,seek a ordetermination of riskcoverage being time-barred.
the language rise to” that the“giving requiresdemonstrates statute
only that insured reasonablythe know or be able to discover facts

While,which form the basis of a coverage dispute. ancertainly,
ofinsurer’s denial wouldcoverage apprise an insured of “facts

giving rise to see v.coverage dispute,” Mottolo U.S. &Fidelity[a]
283,Co., 279, 760, (1985),Guaranty 127 N.H. 498 A.2d 764 the broad

language of the statute embraces oftriggering circumstances short
mind,this inultimate act. With this we review Marchthe 1996 letter

to it givingdetermine whether alerted Binda to “facts rise to [a]
coverage dispute.”

letter,In its 1996 itRoyal representedMarch that would conduct
an investigation to a ofcoveragedetermine under reservation
rights. It that itsspecifically policiesstated not provide“[did]
liability injuriesforcoverage which are either orexpected intended

insured,”from the of the and that the writstandpoint alleged that
willful,Binda in a of“‘engaged course wanton and reckless

conduct.’” advised thatRoyal allegations againstBinda the him
covered,could be considered to be andintentional therefore not and

that to provide byhis failure notice of asprompt requiredthe claim
policies maythe itsprejudiced ability investigate.have to Royal

byconcluded letter torefusing provideits a topresent defense
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.. .investigation[an]that it conductstatingwhile “[would]Binda
. soon ascoverage. . as[on]of decisionnotify [Binda] [its]and

and thatarguesstatementout this lastparsespossible.” Binda
nothing he could dothat there wasbelievingintoRoyal “lulled [him]

on theand ainvestigation made decisionits[Royal] completeduntil
however, inconclude, considered itsthatissue.” Wecoverage

toof “facts riseclearly giving [a]notified Bindatheentirety, letter
to adutyBinda’s fileand thusdispute,” triggeredcoverage

Hart­a reasonable time. Seewithindeclaratory judgment petition
Co., 786, 480 at 5.124 at A.2dIns. N.H.ford

action injudgmentaargues filing declaratorythatBinda
prematurewould have beento the March 1996 letterresponse
rightto that area claim adverserighta claim of andbecause

declaratory judgment under RSAto a forpetitionprerequisites
491:22, I, advisoryis to renderpermittedand court notsuperiorthe

afterjudgment pursuedA actiondeclaratoryopinions. disagree.We
in 1996and Marchrequest coverage Royal’s responseBinda’s for

hypothetical or facts.speculativewould not have been based on Cf.
251,361, 363-64, 253Amherst, N.H. 628 A.2dDelude v. Town 137of

(1993). tocoverage necessaryof not renderRoyal’s denial was
N.H., 112Universitydeclaratory justiciable. Wuelper v.relief See of

(1972). fact, nature,471, 473, 747, by veryIn itsN.H. 298 A.2d 749
an actualdeclaratory broughtaction “can be beforejudgmenta

arights permitinvasion has occurred is intended to[and]of
controversy obligations repudiateddetermination of a before are

Co.,Ins.Hospital Indemnityand invaded.” Portsmouth v.rights
55, (1968).53, 398, defending party109 242 A.2d 400 The needN.H.

sufficiently aonly perform [that is]“some act definite to constitute
the Merchantsprejudice plaintiff’sthreat or to interests.”genuine

Kennett, 255, (1939)253, 249,v. N.H. 7 A.2d 250Mut. &c. Co. 90
omitted). Royal’s March 1996We conclude that letter(quotation

the claim prerequisite.satisfied adverse
here, 491:22, IIIOur not end however. While RSAinquiry does

thatdeclaratory judgmentan to file a action whenpermits insured
coverage dispute”“facts rise to moregiving [a]insured learns of

writ, itfiling underlyingof the does notbeyondthan six months the
doing previouslytime so. We haveparticular perioda forprovide

governs viabilitythe of the declar-that reasonablenessdetermined
discovery exception applies.when the lateatory judgment action

Co., 786,at at though124 N.H. 480 A.2d 5. EvenSee Ins.Hartford
to a we needinquiry,the trial court failed conduct reasonableness

filing declaratorythis we that anot remand issue because conclude
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judgment beyondaction more than six months ofdiscovery the
pertinent facts the notunderlying coverage dispute is reasonable as
a matter law.of

remedy declaratory“The of judgment provided purposeis for the
of amaking controversy justiciablea orlegal equitable rightover at

stagean earlier of the than itcontroversy would be if matterthe
pursued in inwere an action at law or Jackson v.equity.” Federal

Co., 230, (1985)232, 757,127Ins. N.H. 498 A.2d 759 (quotations
omitted). 491:22,inprovidedThe time limitation RSA III serves to
prevent declaratory judgment petitions unfairlybelated from im-

writ,peding ofprogress underlyingthe the Fireman’s Am.Fund
467,Webber, 466, 745, (1972),Cos. v. 112Ins. N.H. 298 A.2d 747 and

to with questionsallow the courts to “deal all arelating disputeto
them,” Jackson, 233,litigated before 127 N.H. at 498 atA.2d 759.

in judgment,The its thatlegislature, allowingdetermined six
months from the offiling underlying generallythe writ strikes a fair
balance of the incompeting pursuanceinterests involved the of a

fileddeclaratory judgment declaratory judgmentaction. Binda his
nearly letter,petition eight months after the March 1996 and thus

beyondwell the prescribed period.six-month While Binda’s late
discovery of “facts togiving coveragerise dispute” permitted[the]

beyondhim to file the six-month period, we conclude that granting
him two months more than the generally accepted six-month time
frame would be as a matter law.unreasonable of We are convinced
our is aposition proper party learningbecause of events giving rise
to a the six-monthcoverage dispute period bywithin is still bound

period,that and maythus have iess than six months to afile
declaratory judgment depending discovery.action on the date of See

Co.,Quincy 678,Mutual Fire Ins. 127 N.H. at at506 A.2d 305
(insurer bybound six-month limitations period despite discovery of

month).ingiving disputeevents rise to fifthcoverage Accordingly,
491:22,discoverythe late exception under RSA III does not help

inBinda this case.

Ill

argumentWe next address Binda’s that the Marks’ December
1996 amended writ served to restart the six-month limitations
period. thatacknowledgingWhile the amended writ was on“based

facts,”operativethe same nucleus of Binda itasserts that “sets
forth significant againstnew claims to trigger[him]” sufficient a

Royalnew period.six-month limitations contends that an amended
writ can to onlyserve restart the six-month limitations if itperiod
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first time.dispute for thecoveragewhich raise anew factsalleges
standard becausewrit fails to meet thisthat the amendedarguesIt

the intentionalrecasts same“simplyno new facts andallegesit
as negligence.”... in the Writoriginalconduct

amendedto address when anhave had limited occasionWe
491:22,under RSAperioda new six-month limitationstriggerswrit

764;Mottolo, 284, Grangeat 498 at National127 N.H. A.2dIII. See
1007,Watterson, 141, 143-44, 412 1009v. 120 A.2dIns. Co. N.H.Mut.

(1980). writ, focus wasprimaryamended ourreviewingIn the
coverageof notallegationsnew raise distinct issueswhether

Mottolo, 127 N.H. atoriginalraised under the writ. Seepreviously
Co.,284, 764; Ins. 120 N.H. atGrangeA.2d at National Mut.498

144, analysis priorin cases has turned412 A.2d at 1009. While our
raisingnew facts distinctallegedon the amended writwhether

tolegal allegationsit is equallyof for newcoverage, plausibleissues
GrangeNational Mut.coverageraise issues for the first time. See

(whileCo., 144, originalA.2d 1009 writIns. 120 N.H. at 412 at
the fromupon groundthrew himalleged “violentlythat insured

on,” alleging negli­writatop standingthe truck he was amended
liability coverageraisedclaim and no new facts newgence regarding

Therefore, we that anissue concluderegarding negligence).
new undertriggers periodamended writ a six-month limitations

491:22, changeallegationsIII or thelegalRSA when new factual
thecoverageaction in a manner raises a issue for firstcause of that

case, wepresentthis to theApplyingtime. revised standard
claim in the 1996negligenceconclude that Marks’ December

fortriggered periodwrit a new six-month limitationsamended
addressing coveragea declaratory judgment petitionBinda to file

originalfacts in the writ. Seedisputes fairly by plednot raised the
id.

innegligentThe writ that Binda was that heallegesamended
Plaintiff in his“charg[ed] Plaintiff Robert E. Mark and strfuck]

face, himhis overbreaking nearly sendingchest and dentures and
allegedthe writ no new factsporch railing.”the While amended

the claim raised forliability negligenceto orpertaining damages,
Binda for hisquestion Royalthe time the whether insuredfirst

It ofalleged negligent simplydoes not mirror issuesconduct.
in aresponsibility liability, changesand but the cause of action

issue,coverage especiallymanner that a new since thecreates
allegationsfactual constitute unintentional conduct.arguably Cf.

Mottolo, 284, 764 not(indemnity127 N.H. at 498 A.2d at action could
retrigger period allegesix-month it did not new factsbecause
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raising distinct coverage merelyissues of and reiterated issues of
responsibility liability).and

Foreman,onRelying Green Mountain Insurance v. N.H.Co. 138
440, (1994),641 230 Royal argues permittingA.2d that the amended

towrit atrigger period effectivelynew limitations would “elevate
Co.,form over substance.” In Green Mt. Ins. we that adetermined

recovery fornegligence seeking injurycount unintended based on
punch”an “intentional as in writalleged the did not thetrigger

insurer’s to no ofduty defend because “reasonable intendment the
pleadings” allowed for insurance for inten-coverage allegedthe

Co., 443,tional act. Mt. N.H. at 641 atGreen Ins. 138 A.2d 233. That
holding is here. The count ininapplicable negligence Green Mt. Ins.

on allegedCo. was based an “intentional nopunch,” so there was
room for a coverage dispute;viable the Marks’ claim isnegligence
based on Binda’s actalleged “charging”of Robert Mark and

face,”in“striking his chest and which arguably[him] constitutes
unintentional conduct.

Because the writDecember 1996 amended raised for the first
the question Royaltime Binda for allegedwhether insured his

conduct, itnegligent afforded Binda a new six-month limitations
491:22,period under RSA III file a declaratoryto new judgment

petition. the trial court correctlyWhile concluded that the amended
writ did untimelynot save or revive declaratorythe otherwise

writ,onjudgment petition originalfiled the its conclusion thethat
changeamended writ did not “the substance of specificthe factual

allegations” ostensibly foreclosed Binda from a newfiling petition
however,on the writ. today, supplementsamended Our decision the

prior cases addressing triggerswhen an amended writ a new
491:22,six-month periodlimitations under RSA III to include new

legal allegations that raise distinct coverage issues. weAccordingly,
reverse, and hold that Binda sixty dayshas from the date of this

aopinion declaratoryto judgment petitionfile on the December
Coverage fairly1996 amended writ. indisputes originalraised the

writ, however, may challenged petitionnot be in a for declaratory
Co.,on thejudgment amended writ. See National Mut.Grange Ins.

144,120 N.H. at 412 atA.2d 1009.
31,Finally, 1997,that onwe observe December the Trial Court

J.)(Gray, granted the Marks’ motion to further toamend their writ
identify precise injuriesthe wellthey injuriessuffered as as those

as a “secondary consequence” allegedsuffered of Binda’s conduct.
The thatargueintervenors the second amended writ toserves

forretrigger period declaratorythe six-month to aBinda file
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below, inincludedadjudicatedThis issue was notjudgment petition.
as an additionalappealto notice ofor theappeal,notice of addedthe

onamended writof the secondimpacttheAccordingly,question.
notisdeclaratory judgment petitionatimely fileabilityBinda’s to

not it.addressappeal,of and we willpresentthepart

sixtyhasthat Bindaand orderedReversed
to aopinionthisthe dateda,ys fileoffrom

thepetition ondeclaratory judgment
writ.1996 amendedDecember

All concurred.
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