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j. Hobin, of a ColdwellT. the ownerHORTON, Rossplaintiff,The
Superior Courtof thefranchise, from an orderappealsBanker

defendant, ColdwellJ.) theagainstclaimsdismissing his0Gray,
(Coldwell Banker), relating toAffiliates, Inc.ResidentialBanker

infranchisesof additionalalleged placementBanker’sColdwell
ofthe claims of breachdismissedterritory. The trial courtHobin’s

breach ofdealing,and fairgood faithcovenant ofimpliedthe
Hampshire’sof Newviolationcontract, misrepresentation, and

(1995 1998), forAct, Supp.&ch. 358-AProtection RSAConsumer
a affirm.to state claim. Wefailure

dismiss, we assumeon this motion torulingsof theUpon review
of thisto true for purposesHobin bealleged byfactsfollowingthe

Co., 142 N.H.TobaccoReynoldsv. J.Buckingham, R.Seeappeal.
(1998). 1994, Hobin, aoperatedIn who822, 825, 381, 383A.2d713

becomingaboutcontacted Coldwell BankerRye,office inestatereal
time, Coldwell BankerAt the nearestfranchisees. theone of its

inawaymileslocated 5.5(Marple),AssociatesMarpleoffice was
number, noRye buttelephonemaintained aMarplePortsmouth.

Rye.office in
and Coldwelldepressedmarket wasAlthough the real estate

area,franchises in theselling newhaving difficultyBanker was
if didMarplea franchise successfulHobin he could makethought

potentialMarple’sissue ofRye.into Hobin raised theexpandnot
recruiter,Banker whowith a Coldwellin his discussionsexpansion

a “small market” areaRyehim Banker treated astold that Coldwell
fee, that couldimplyinga itwhich it reduced franchisechargedfor

of aand that the secondprobabilitynot a second franchisesupport
ofThroughoutbe unthinkable. discussionsRyefranchise in would

franchisees, largest,its HunnemanincludingBankerother Coldwell
(Hunneman), did not mentionCorporation the recruiterReal Estate

Rye.office in Theany openingof franchisee anpossibilitythe
did, however, internalthat Coldwell Banker’ssuggestrecruiter

notawarding permitfor franchises wouldproceduresandpolicies
in an existingof franchise such toplacement proximitythe a second

a ofthat franchisee’s business. As resultjeopardizefranchise as to
effec-agreementHobin executed a franchiserepresentations,these

1994,25, Coldwell Banker’s Small MarketJuly and enteredtive
Program.

with theyears, competedHobinThroughout the next two
loca-(Caulfield), maintained twoAgencyCaulfield whichJoycelyn

— office,of and thein within 300 feet Hobin’sRye,the firsttions
around Janu-away.in miles SometimeHampton,North 3.2second

1995,1997, Hunneman, in late alsoMarplehadary purchasedwhich
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Caulfield,purchased resulting in its ofownership three offices
within 5.5 of Hobin.miles

recruiter,As torepresented byHobin the Coldwell Banker
proceduresmaintains for the ofapproving placement one franchise

near or in another territory. Duringfranchisee’s Hobin’s discussions
with Coldwell Banker executives hisregarding dissatisfaction with
the additional territory,Coldwell Banker offices in his he discovered

proceduresthat those include review of the proposed placement by
a committee of ten to fifteen individuals and an for theopportunity
existing franchisee to uponcomment the Heplacement. also learned
that, franchisee,largestas Coldwell Banker’s givenHunneman is
special preference and does not have followto normal franchise-
placement procedures. Coldwell Banker did not follow its proce-

indures Hunneman topermitting Rye Hampton,locate in and North
but grantedrather on aapproval single call fromtelephone
Hunneman’s owner to Coldwell Banker’s Franchise Development
department.

petitionHobin abrought injunctive againstfor relief Coldwell
Banker, Hunneman, and Caulfield. He later nonsuited his claims
against Hunneman and Caulfield. He ofappeals the dismissal his
claims against Coldwell forBanker breach of covenantimplied of

contract,good faith fair ofdealing,and breach misrepresentation,
and violation chapterof RSA 358-A.

The standard of in consideringreview a motion to dismiss is
plaintiff’s allegations“whether the are reasonably susceptible of a

construction that permit recovery.”would Corp.Miami Subs v.
Murray Family Trust and Kenneth Dash 142Partnership, N.H.
501, 516, (1997)1366, omitted).703 A.2d (quotation1375 “[W]e
assume the truth of the inalleged plaintiff’sfacts the andpleadings
construe all inreasonable inferences the light most favorable to

825,him.” 142 atBuckingham, N.H. 713 A.2d (quotationat 383
omitted). “If the facts notpled relief,do constitute a for legalbasis
we will theuphold granting of the motion to dismiss.” Id.

matter,a preliminaryAs we note agreement,that in the franchise
which was toappended petition, partiesthe the lawchose the of
California, of incorporation,the State Coldwell Banker’s to govern

agreementthe and their “legal relationships.” “Where toparties a
contract select the law of a particular jurisdiction to govern their
affairs, that choice will be honored if the contract bears any
significant torelationship jurisdiction.”that Kentucky Fried

Collectramatic, Inc., 680, 684,Chicken v.Corp. 130 N.H. 547 A.2d
(brackets245, (1988) omitted).247 and quotation California bears a

significant relationship to the oncontroversy based Coldwell Bank-



629

Vacuumv. AdvancedSeeincorporation therein.er’s Ferrofluidics
(Ist 1992) New1463, (applyingCir.1467-68F.2dComponents, 968

Hobin,law). See id.applies.lawCaliforniaAccordingly,Hampshire
(SECOND) OF LAWSOF CONFLICTon the RESTATEMENTrelying

ofthat187(2)(b) (1971), applicationif we conclude thethatargues§
Banker, ignore parties’thewe shouldlaw favors ColdwellCalifornia

fails, however, toHepublic policy.a matter ofof law aschoice
be sothat wouldof our Statepolicya fundamentalarticulate

justify overrulingtolaw asof Californiaby applicationoffended the
parties’honor thewill thereforelaw. Wechoice ofparties’the

law.of Californiaselection
dismissinginthe trial court erredis whetherHobin’s first issue

faith and fairgoodcovenant ofimpliedof thehis claim of breach
of whichthe actionthe claim becauseThe court dismisseddealing.

in market-Hobin’sthe of another franchisegrantHobin complains,
area, in franchise agreement.theexpressly permittedising

reservedalthough agreement expresslythat thearguesHobin
infranchisees Hobin’splaceBanker’s to additionalrightColdwell

inits discretiondutyBanker had the to exerciseterritory, Coldwell
dealing impliedof and fairgoodthe covenant faithaccordance with

Hobin, Coldwell Banker’sallowingtoAccordingin all contracts.
in small-market terri-to two locations hislargest openfranchisee

office, duty.his a breach of thatone within 300 feet of wastory,
law,that, expressunder theBanker counters CaliforniaColdwell

covenants, and aalways any implied partya limitof contractterms
of an covenantimplieda cause of action for breachmay pursuenot

expressthe term.supposedthe covenant contradictswhere
inagreement provided, pertinent part:The franchise

Gra,nt Franchise1.02 of
Franchisee,(a) Franchi-hereby grants to andFranchisor

....accepts, a non-exclusive franchisehereby [Noth-see
to Franchiseegrantbe deemedcontained herein shalling

.. . . . . fran-territory mayand Franchisoran exclusive
locate and additionaloperatechise or license others to

within thebrokeragereal estate businessesresidential
operateswhich Franchisee conducts andmarket area within

Franchised Business.the

providedagree agreement expresslythe that theAlthough parties
infranchises Hobin’splace additionalmaythat Coldwell Banker

area, as to the covenant ofthey disagree impliedwhethermarket
contract,every see Carmaindealing impliedfaith and fairgood
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Cal., (Cal.Developers 710, 1992),v. Dev.Marathon 826 P.2d 726
operated to limit the of itsextent discretion to do so.

In adetermining that tenant had impliednot breached the
ofcovenant faithgood againstand fair itsdealing landlord when the

actions complained lease,of were expressly allowed in the the
Carma court discussed two apparently inconsistent principles: that
the covenant of good faith and fair shoulddealing be limitimplied to

ofthe exercise a discretionary power, and that express terms of a
contract cannot bybe varied an implied covenant. Id. at 726-28.

hand,one by Hobin,On as argued covenant good“[t]he of faith
particularfinds inapplication situations where one party is invested

with a discretionary power affecting the ofrights another. Such
power must goodbe exercised in faith.” Id. at 726.

hand,On contentions,the other Coldwellsupporting Banker’s the
court stated that it was

reportedaware of no incase which a court has held the
of good maycovenant faith be read to aprohibit party from

doing that which expressly permittedis anby agreement.
On contrary, matter,the a generalas implied terms should
never be read to vary express terms. The general rule

the ofregarding goodcovenant faith is plainly subject to
the exception that the parties may, by express provisions of

contract,the grant rightthe to engage veryin the andacts
conduct which would otherwise have bybeen forbidden an
implied covenant of good faith and fair dealing .... As to
acts and by expressconduct authorized the provisions of

contract,the no covenant of good faith and fair dealing can
impliedbe which forbids such acts and conduct. And if

defendants given rightwere the to do what they bydid the
express of theprovisions contract there can nobe breach.

citations, omitted).Id. at 728 (quotation, and brackets
A subsequent California of AppealCourt opinion reconciled these

Music,seemingly inconsistent principles. Story Waits,Third v.Inc.
(Ct. 1995)Rptr.48 Cal. 2d 747 thatApp. (holding plaintiffthe music

company had not a claim forstated breach of implied covenant of
good defendant,faith and fair itsdealing when contract with the to
which it had sold certain rights,music expressly allowed the

music).defendant to fromrefrain themarketing The Third Story
Music court distinguished between the proper implication of a

ofcovenant faith fairgood dealingand “to expresscontradict an
contractual ofgrant discretion necessarywhen to anprotect
agreement which otherwise would illusorybe rendered and unen-
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anot suchmay implyforceable,” in a courtwhichand situations
power[discretionary] [is]suchof how“regardlessbecausecovenant

consideration.”adequateexercised, bysupportedagreement [is]the
Id. at 752-53.

ofIn considerationtype.latterus is of theThe case before
Bankera Coldwellpurchase operateto andagreementHobin’s

stemming fromfranchise, numerous benefitsaccruedhis business
marketingrecognized real estatenationallywith aits association

identification,from chainincluding resultingthoseorganization,
theand assistpromotetosystemin a uniformparticipation

Specifically,for its use.business, centralizedtraining, programsand
tradeBanker andtrademarksrights to the Coldwellit received

therewith, accruing frombenefitsassociatedgoodwilland thenames
rela­advertising, publicregionalnational andBanker’sColdwell

training,on-goingandorientationpromotional campaigns,andtions
assistance, techniques and serviceoperationalandadviceoperating

field representatives,Bankerbyvisits Coldwellon-siteconcepts,
material,tools, and avail­informationalsales andbusiness-planning

staff-recruitment, materials. Hobinadvertisingtraining, andable
perfor­on his franchise’sfor cash basedeligible awardswas also

itsofof Banker’s exercisethe extent ColdwellRegardlessmance. of
— nextit franchisesplace competingchose towhetherdiscretion

— Hobinterritory competitorsfree ofto leave theto Hobin ordoor
set above.to contractual benefits forthrightthe theretained

in itsprovidingcostsBanker also incurredImportantly Coldwell
adjudgeto theto Hobin. Even were weand assistanceprograms

worthless,to the Coldwellto Hobin be detrimentaccruingbenefits
to Hobinprograms and assistancein itsprovidingBanker incurred

PMC, v.Inc. Portholeconsideration.”“sufficient to constitutewas
(Ct. 1998).832, sum, theYachts, InLtd., Rptr. App.2d 83776 Cal.

ofthan the consider­peppercornwas “moreprovidedconsideration
unenforceability.contract fromrequires”the law to save theation

Music, 48 2d at 753 n.5.Rptr.Cal.StoryThird

partiesfor thanagreementsmake betterThe courts cannot
to into or rewritebeen satisfied enterthey themselves have

Itharshly inequitably.or isthey operatecontracts because
impliedtheenough say proposedto that withoutnot

or orcovenant, improvident unwisethe contract would be
to make suchrightParties have theoperate unjustly.would

any-to read into contractsThe law refusesagreements.
of obviousimplication except upon groundsofthing by way

necessity.



Pipe Div.,Walnut Creek Distrib. v. Gates Rubber Co. Sales 39 Cal.
(Ct. 1964).767,Rptr. 771 App.

presentedThe next issue is whether Hobin has stated a claim
for breach of contract. Hobin concedes that Coldwell Banker did not
breach an ofexpress term the agreement. Given our thatholding
Hobin has not aalleged breach of the implied goodcovenant of faith
and fair wedealing, conclude that Hobin has not aalleged breach of
an implied Therefore,term of the agreement. we hold that he has
failed to state a claim for breach of contract.

We next Hobin’saddress contention that the trial court erred in
dismissing misrepresentationthe claim. Hobin arguesfirst that
Coldwell himBanker led to thatbelieve his territory could support
only one franchise. He thatalleged Coldwell Banker’s recruiter
“implied that the area franchise,”could not asupport second
“clearly implied probabilitythat the aof second Ryefranchise in

unthinkable,”would be and “suggested that the company’s internal
procedures and forpolicies awarding permitfranchises would not a
placement aof second infranchisee such toproximity an existing
franchisee’s location so as to jeopardize that franchisee’s business.”
Even towere we conclude that vaguesuch assertions could be
construed as promises that Coldwell Banker would not permit the
placement of additional franchises in Hobin’s territory, promisesthe
would be inadmissible under California’s parol evidence rule.

Although rule,denominated an evidentiary the parol evidence
rúle actuallyis one of substantive law. v.See MonadnockSteinfield
Mills, (1923).152, 153, 224,81 N.H. 123 A. 225 Having held that the

ofsubstantive law governsCalifornia the parties’ agreement, we
its rulesapply as to the treatment of parol evidence. Keeton v.Cf.

Inc., 6,Hustler Magazine, 13, 1187, (1988).131 N.H. 549 A.2d 1191
parolCalifornia’s evidence rule inprovides, pertinent part:

(a) Terms set forth in a writing intended by partiesthe as
a final expression of their agreement with respect to such
terms as are included therein may not be bycontradicted

anyevidence of prior agreement or of a contemporaneous
oral agreement.

This(g) section notdoes exclude other evidence of the
circumstances under which agreementthe was made or to

relates,which it . . . explainor to an extrinsic ambiguity or
otherwise the ofinterpret terms the agreement, or to
establish orillegality fraud.
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1981).(Deering§Proc. Code 1856Cal. Civ.

inte­fullyisagreementparties’that theHobin concedes
to evidenceexception parolthe thethat fraudgrated, but contends

exceptionof fraud. Theof evidencethe introductionpermitsrule
ahowever, to showevidence is offered“parolwhereapply,notdoes

theterms ofwith thedirectly at variancepromisefraudulent
Brasil, Latian, Inc.,v. 285 Cal.S.A.Banco Doagreement.”written

omitted).1991)(Ct. is the case870, (quotation SuchRptr. App.892
notBanker wouldthat Coldwellpurported promise,thehere where

atterritory, directlyisfranchises in Hobin’sadditionalpermit
reserving Coldwellagreement’s provisionwith the writtenvariance

franchises therein.to additionalright placeBanker’s
as to theagreementa separatethat the hadargues partiesHobin
in closefor of franchisesprocess placementthespecific approval

Hobin, partiesAccording to theexistingto franchises.proximity
agree-from the franchiseunderstanding, separatereached anhad

thereof, athat “wheneverto Hobin’s executionpriorment and
a 5-mile or soto withinfranchisee was be locatedColdwell Banker

franchisee, internal Committee at Coldwellof an anexistingradius
of theand to theapprove placementBanker convened to reviewis

“ on placementthe decisionencroaching franchise” and that [b]efore
tomade, given opportunitytheexistingis . . . the franchisee is

Allegedly relying on this under-uponcomment the encroachment.”
toagreement. Accordinginto the franchisestanding, Hobin entered

after Hunneman had establishedHobin discoveredpetition,the
to followrequiredwas notnearbythree locations that Hunneman

placement.forstandard franchiseproceduresthe
apprisedthat he wasto Hobin’s is his assertionargumentCritical

franchise-placement approvalofof the details Coldwell Banker’s
Such canagreement.to the franchiseprocedures prior signing

from petition.not be elicited theplainly
in the includes achronology petitionof events laid outThe

recruiter whodiscussion with a Coldwell Bankerpre-contract

andcompany’s proceduresthat the internalsuggested
apermit place-for franchises would notpolicies awarding
existingin to anproximityment of a second franchisee such

thatjeopardizelocation so as to franchisee’sfranchisee’s
business.

likeli-upon representations. . . Based these about the
Ryea franchise in and otherplacinghood of second

Coldwell Banker’s Smallrepresentations, Hobin entered
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paid fee,Market hisProgram, franchise and executed a
Franchise Agreement.

later,Pages petitionthe states that after Hobin discovered that
Caulfield,Hunneman purchasedhad nearbyand therefore had three

locations, Hobin had numerous discussions ofexchangesand corre-
spondence with Coldwell Banker executives regarding his dissatis-
faction with the situation. At least of thethree executives

told Hobin that the situation was poorlyhandled and that in
this case Coldwell had to customaryBanker failed follow its

inprocedures placementtheapproving of one franchise
near in existing territory.or an franchisee’s

. . . Hobin was told that awhenever Coldwell Banker
franchisee towas be located within a 5-mile or so radius of

franchisee,existingan an internal Committee at Coldwell
Banker is to approve placementconvened review and to the
of the encroaching apparentlyfranchise. The Committee

individuals,consists of to10 15 including attorney,an who
upondecide the ofplacement the new franchise. Before the

made, however,decision on placement is the fran-existing
is givenchisee the opportunity to comment upon the

encroachment.

Based on the inset forthchronology petition,the we find no
inmerit Hobin’s argument representedthat Coldwell Banker any

details of franchise-approvalits process prior to the ofexecution the
agreement. agreeWe with the trial court’s determination that Hobin

tofailed state a claim for misrepresentation.
finalHobin’s issue is whether the trial court properly dismissed

his claim of violation of New Hampshire’s Consumer Protection Act.
Although some courts parties’have concluded that the contractual

of a foreignchoice law to theirgovern agreement againstmilitates
an see,application statutoryof the forum’s protections, e.g.,
Demitropoulos Milwaukee,v. N.A., 1399,Bank One 915 F. Supp.

(N.D. 1996),1412-14 Ill. we do not address the issue here because
both parties argue the merits under the HampshireNew statute. Cf.

Febba,Corp. 499, 501-02, 990,Mundaca Inv. v. 143 N.H. 727 A.2d
(1999).991

contract,Hobin contends that his allegations of breach of
breach of the covenant ofimplied good faith and fair dealing, arid

also outmisrepresentation make a claim ofunder the terms RSA
(1995) (amended 1996, 1997),358-A:2 which make it for“unlawful

any . .person anyto use . unfair or act or in thedeceptive practice
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partiesThethis state.”or withintrade commerceanyofconduct
statute, it “mustof theto run afoulfor conductthat in orderagree

of someoneeyebrowraise anthat wouldrascalityofa levelattain
Barrowsthe of commerce.”of worldrough and tumbleinured to the

(1996)979, (quotation382, 390, A.2d 986Boles, 687141 N.H.v.
parton theno actionsomitted). held, allegedhasHobinAs we have

conflicting with theconstrued asBanker that could beColdwellof
Moreover, Hobin’sagreement.of theimpliedor termsexpress

“sugges-and“impl[icationsj”of Coldwell Banker’sallegations
to an additionalsupportsmallwas tooterritorythat thetions]”

—rascality particularlyto level ofnot rise thesimply dofranchise
Banker thegranting Coldwelllight express agreementin of the

territory.in TheHobin’sfranchisesto additionalplacediscretion
ActProtectionHobin’s Consumerdismissedproperlytrial court

claim.

Affirmed.

decision; the othersinBROCK,C.J., participatenot thesat but did
concurred.
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