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partiesThethis state.”or withintrade commerceanyofconduct
statute, it “mustof theto run afoulfor conductthat in orderagree

of someoneeyebrowraise anthat wouldrascalityofa levelattain
Barrowsthe of commerce.”of worldrough and tumbleinured to the

(1996)979, (quotation382, 390, A.2d 986Boles, 687141 N.H.v.
parton theno actionsomitted). held, allegedhasHobinAs we have

conflicting with theconstrued asBanker that could beColdwellof
Moreover, Hobin’sagreement.of theimpliedor termsexpress

“sugges-and“impl[icationsj”of Coldwell Banker’sallegations
to an additionalsupportsmallwas tooterritorythat thetions]”

—rascality particularlyto level ofnot rise thesimply dofranchise
Banker thegranting Coldwelllight express agreementin of the

territory.in TheHobin’sfranchisesto additionalplacediscretion
ActProtectionHobin’s Consumerdismissedproperlytrial court

claim.

Affirmed.

decision; the othersinBROCK,C.J., participatenot thesat but did
concurred.
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j.JOHNSON, defendant,The Environamics Corporation, aappeals
jury J.)verdict from the Superior Court (McHugh, awarding the

McDill, $65,000plaintiff, William D. in on hisdamages breach of
contract claim. We reverse and remand.

trial,Based on evidence introduced at the jury could have found
the facts. Thefollowing plaintiff was hired by the defendant as its

July 12,controller on provided1993. His contract that he could be
onlydismissed “for cause.” president,The defendant’s Robert

Rockwood, plaintiff’s McDill,hired daughter, Kellythe for the
ofsummer 1994 before college.she began Rockwood had sole

authority to hire or fire employees.
event,At a company anmarketing official from the defendant’s

parent company Kelly.met The official informed Rockwood that he
againstadvised children ofhiring management. the officialAlthough
Kelly terminated,wanted Rockwood not sodid do because he had

summer,made a commitment forto her the which nearlywas over.
Rockwood that Kelly’sbelieved employment onlywas for the
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aboutthereafter, the plaintiffRockwood advisedShortlysummer.
concern.the official’scompany

Kelly thatwithemployeeA communicatedmarketing department
inbreak. Onceduring her winter academicavailabilityfall about her

1995,12, Kelly31994, January Januaryfrom toandDecember
thethis undermarketing employeein fordepartmenttheworked

managers.the otherof one of defendant’ssupervision
10, 1995,Januaryof theworking eveningon thelateWhile

jobfor hisapplicantfrom ansaw a facsimile transmissionplaintiff
facsimile) in a common area.(the out the machineas it onprinted

an excuse tofindingonplanningthat the defendant wasBelieving
Hehim, plannedof the facsimile.copythe made aplaintiffterminate

Rockwood, secre-but Rockwood’sthe facsimile withdiscussingon
had asked whether she hadthat Rockwoodtary plaintifftold the

anyone.not it with Theadvised her to discussseen the facsimile and
matter.on the Untilto Rockwoodapproachdecided notplaintiff

had thetrial, plaintiff copiednot know that thethe defendant did
facsimile.

to work onKellyaware that had returnedRockwood first became
from the12, Kelly goto “have letJanuary 1995. He decided

immediatelytheday, plaintiffthatUpon receiving noticecompany.”
that father “hadKellyhis McDill testified herdaughter.terminated

testifiedgo daughter.”me . . . I was his Rockwoodto let because
plaintiff, hiringtheincluding againstthat advised all managers,he

relatives, inmanagersevidence that other theand there was
This reduced toprohibition. policyknew of this was nevercompany

however, testimony onlywas the evidencewriting, and Rockwood’s
of Theplaintiff plaintiffthat the had ever been advised this rule.

Further,prohibition.he of this hetestified that was never advised
his because she had notdaughtertestified that was not “rehired”

1994,summer of and because she wasbeen terminated after the
the arequestback at the of and under direction of differentbrought

hersupervisor. placeHe further testified that he did not on the
workingfromalready payrollbecause she was on the thepayroll

summer.previous
1995,13, the em-February plaintiff’sOn Rockwood terminated

theployment. given plaintiff,In a letter to the Rockwood stated sole
for a of direct willful act ofyourreason termination: “As result and

myby disregarding express prohibitingorderinsubordination
McDill,daughter,ofemployment by Company your Kellythe and

interest, employmentthe of at Environamicsensuing yourconflict
13, 1995.”Februaryis terminated effective TheCorporation being

alia, contract.claiming,filed inter breach ofplaintiff then suit



During discovery, plaintiffthe anpropounded interrogatory-
to inasking the defendant “state full and detail allcomplete reasons

for youwhich the Plaintiff was terminated fromby employmenthis
with onyou, giving dates which each such reasonthe was stated to
the Plaintiff.” The defendant responded:

1995,In early January Mr. Rockwood thatdiscovered Mr.
McDill,daughter, KellyMcDill had hisplaced on

Environamics’ Mr.payroll. McDill’s action was in direct
of Kellyviolation an order that hisexpress daughter,

McDill, not on .placedbe . . Environamics’ Inpayroll.
addition, Mr. McDill not have toauthoritydid employ-hire

alwaysees. Mr. Rockwood that responsibilityexercised with
others,the of authorityconsultation but that was never

delegated to others. These actions constituted a serious
trust,breach ofof conflict interest and violation of contrac-

fiduciarytual and duties.

alsoplaintiff “identifyThe asked the defendant to all frompersons
whom andapplications inquiries youwere byreceived for the
Plaintiff’s withposition you during yearsthe 1994 and 1995” and

requestedthen orany applicationsdocuments submitted. The
copydefendant did not a toprovide plaintiff,of the facsimile the or

identify particular plaintiffthis Theapplicant. also asked the
for “All relating anydefendant documents to and and allincluding

offorms andapplication employment inquiriessubmissions and for
the ofposition you, by you duringController with received yearsthe
1994 and 1995.” In theresponse, defendant identified only the
resume and facsimile of applicantcover sheet the who ultimately
replaced the and thatplaintiff, stated “there are no documentsother
relative to Environamics’ toattempts engage replacementa for the
Plaintiff.”

The defendant the plaintiff produce “Anyasked to and all
‘Confidential Information’ . . . possessionwhich is the of the[in]

included, alia,Plaintiff.” “Confidential “any[information” inter
information pertaining Company’sto the affairs or interests which
the not makeCompany does available to the Thepublic.” plaintiff
responded anythat he did not possess such documentation.

examination,On onlydirect Rockwood testified that the reason he
plaintiff 12, 1995,fired the because on Januarywas he thatlearned

wasKelly working company again.at the Rockwood also testified
incident, thoughtthat until this he had terminatingnever about the

plaintiff. plaintiff questionedThe Rockwood about hisapplicants for
position and the inprovided discovery, includingmaterials a ofcopy
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about thebook, informationwhich containedscheduleRockwood’s
facsimile, at least one otherandthewho submittedapplicant

facsimile, and askedintroduced theplaintiffThe thenapplicant.
onseeking positionbe hiswouldwhy applicantanRockwood

January 10th.
tothe defendantpermittedthe facsimile andThe court admitted

Afterpossession.plaintiff’show it into theinto cameinquire
ifthatcross-examination, plaintiff ultimatelythe testifiedextensive

facsimile, he have beencouldcopiedknew he had theRockwood
fired.

heRockwood as to whethersought to examineThe defendant then
thatfor act. Rockwood testifiedthisplaintiffhave fired thewould

of faith andmya further breach“justfacsimile wascopying the
mail, it.”him; justI can’t believemy personalin that to taketrust

inheld a conferencetrial the examination andstoppedThe court
chambers.

conference, that the defendantDuring the the trial court ruled
introducing testimonyprecluded profferedfrom Rockwood’swas

ofthe “would be a violation or breach trustcopyingthat facsimile
for trialthat be a termination.” Themightand even further reason

was not relevant to“after-acquiredconcluded that evidence”court
the did not learn of thedamages in this case because defendant

trial, and the defendant’s discov­conduct until thereforeplaintiff’s
not mitigatethat the had the facsimile wouldery plaintiff copied

Co., 513damages. PublishingMcKennon v. Nashville BannerCf.
(1995)352, to(after-acquired mitigate362 evidence relevantU.S.

discovery). also thedamages after date of The court ruled that
actions were not relevant to the issue of the defendant’splaintiff’s

liability. thatThe court reasoned

incompany positionbecause the firm its that thestands
the was ofalleged rehiring Kelly,reason for termination the

told, aemployee employee bringsthat’s what the is the suit
about, extraneous,and allthat’s what this is this othercase

reallyspeculative partinformation should not become a of
Iwhythis the notlitigation. So that’s instructed witness to

this of other did McDillthingsaddress issue what bad Mr.
youmaybe Kelly updo and had the situation not come would

have him Ianyway.fired don’t think that’s appropriate
orquestioning given parametersevidence the that this

lawsuit sets forth.

cross-examination, however, thatplaintiffThe conceded on it was
information,toinappropriate proprietary private correspon-“take



640

dence, individual,from within a and not itcompany disclose to the
happenswho to be of the . .company, personalthe CEO . for

trial,purposes.” At the conclusion of the found thatjury the
plaintiff had fired goodbeen without cause and awarded ofdamages
$65,000. appealThis followed.

(1)appeal,On defendant asserts thatthe the trial court inerred:
its determination that ofafter-acquired plaintiff’sevidence the

irrelevant; (2)wrongdoing givewas and afailing juryto curative
instruction the plaintiff’s closing.after

The defendant contends the trial court athat erred as matter
in failingof law to permit introduction of the after-acquired

evidence and in that suchconcluding evidence was to theirrelevant
of liability damages.issues and Whether evidenceafter-acquired

may completelylimit or bar is adamages liability question of law
byreviewable de this court. Byblos Corp.novo v. FarmSalemCf.

726, (1997)Trust, 729, 514,Realty 141 N.H. 692 A.2d 516 (legal
novo).questions de To extentreviewed the that we must review the

trial testimonycourt’s decision to exclude onRockwood’s an
basis,evidentiary properthe standard is whether trial courtthe

Ritzo, 210, 217,abused its discretion. See Bohan v. 141 N.H. 679
(1996).597, 602A.2d

Although recognized. we have that after-acquired mayevidence be
to aprecludeused terminatedwrongfully employee from gaining

reinstatement, Appeal Dept.see N.H. Employment Security,of of
703, 712, 697, (1996),140 672N.H. A.2d 703 the ofapplication the

damagesdoctrine as a to liabilitylimit and a ofpresents question
impression.first Because the barcase at involves termination for

cause, we only proprietyaddress the of applying after-acquiredthe
in that notevidence doctrine cases do involve terminations that

public such discriminationpolicy,violate as or retaliatory discharge.
McKennon, 513 at 356 (applying ageU.S. doctrine in anCf.

case).discrimination

jurisdictions permit after-acquiredSome evidence to serve
complete employee’s jurisdic­as a bar to an recovery, while other

tions theapply after-acquired only mitigateevidence doctrine to an
Annotation,employee’s damages. See generally After-Acquired

(1995).Evidence, 34 A.L.R.5TH 699 The defendant us tourges adopt
the doctrine inafter-acquired evidence both contexts. We first

the of after-acquiredaddress issue whether can act as aevidence
bar to in a breachcomplete liability of contract action. A number of

jurisdictions completehave concluded that a bar is appropriate
principlesunder well-established of contract law the priorbecause
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subsequentemployer’stheof excusesemployeemisconduct the
Co., 959 P.2dDouglas Helicopterv. McDonnellO’DaySeebreach.

1998).(Ariz. employed792, this doctrine haveadoptingCourts795
“ (1)to that: Theemployer showrequiresthat thethree-pronga test

which the wasemployerof misconduct ofguiltywas someplaintiff
(3)and(2) discharge;unaware; justifiedwould havethe misconduct

misconduct, wouldemployerofhad known the theemployerif the
Luth. Goodv.discharged plaintiff.” Evangelicalthe Gassmannhave

omitted).(Kan. 1997) agreeSam., 743, (quotation WeP.2d 745933
of action evidence of“after-acquiredin a breach contractthat

of action foris a defense to a breach contractemployee misconduct
discharge employerlost a result of if the canwages and benefits as

it have had it known ofemployeethat would fired thedemonstrate
Furthermore,at contract959 P.2d 799.O’Day,the misconduct.”
be tomaythat an useemployer permitteddictateprinciples

if it provea bar can that theafter-acquired completeevidence as
fraud,applicationsuch as resume or “un-employee’s wrongdoing,

the was hired.”very upon employee][thedermined basis which
(Colo.540,Weissman,Crawford, Rehab. v. 938 P2dServices 549

1997).

mean, however,This not that evidence ofafter-acquireddoes
recovery.is a to Inemployee’s always completean misconduct bar

cases,wrongful many jurisdictions applytermination tort the
anafter-acquired only mitigate employee’sevidence doctrine to

See,damages. 959 at The is used toe.g., O’Day, P.2d 797. doctrine
damages wrongfullimit to the time between theemployee’sthe

misconduct,the the theemployertermination and time discovers
thatthe fact finder concludes the misconductprovided employee’s

See, McKennon,the 513employee. e.g.,was sufficient to terminate
this is in tort casesapproach appropriateU.S. at 362-63. We believe

remedyto aproperly employee’sbecause it balances the entitlement
anemployer’s employer’sas a of the tortious conduct withresult

Seelawfully managing O’Day,interest in its business affairs. 959
Butler, Marmaro,797;at 41Mangels, Rptr.P.2d v. Cal.Camp Jeffer,

(Ct. 1995).329, App.2d 337
set standards for the use of after-Having properforth the

evidence, we the courtacquired properlyconsider whether trial
precluded theafter-acquired properlythe evidence andexcluded

that consti-asserting plaintiff’s wrongdoingdefendant from the
Here,bar trial excluded thecomplete liability.tuted a to the court

on it and within the“speculative”evidence the basis that was not
court,a in itslitigation. Althoughof the trialparameters
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function,gatekeeping may properly exclude unduly speculative
evidence, 104(a),see N.H. R. EV. in this case trialthe court
improperly applied after-acquiredthe Specifi-evidence doctrine.

itcally, ignored evidence,the fact that after-acquired nature,by its
changes the of theparameters litigation itbecause involves evidence
discovered after the initial termination gavethat torise the

Thus,litigation. we reverse and remand.

Further, find thatwe the court’s error was not harmless.
it“Where that an errorappears below,did not affect the oroutcome

canwhere the court see from the entire that injuryrecord no has
done, judgmentbeen the will not be v.disturbed.” Welch Gonic

Co.,Realty 532, 537-38, (1986)Trust 808,128 N.H. 517 A.2d 811
omitted).(quotation Here,ellipsesand we cannot thatconclude the

court’s of after-acquiredtreatment the evidence did not affect the
outcome the ofbelow. Because cause action was for breach of
contract, precludedthe defendant was from ofoffering evidence a

tocomplete liability.defense
Accordingly, we andreverse remand for further proceedings.

issue,ourGiven of this wedisposition need not reach the defen-
claimdant’s that the trial inremaining court erred failing provideto

a curative instruction.

Reversed and remanded.

JOHNSON,J., retired, by special 490:3;sat assignment under RSA
all concurred.
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