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function,gatekeeping may properly exclude unduly speculative
evidence, 104(a),see N.H. R. EV. in this case trialthe court
improperly applied after-acquiredthe Specifi-evidence doctrine.

itcally, ignored evidence,the fact that after-acquired nature,by its
changes the of theparameters litigation itbecause involves evidence
discovered after the initial termination gavethat torise the

Thus,litigation. we reverse and remand.

Further, find thatwe the court’s error was not harmless.
it“Where that an errorappears below,did not affect the oroutcome

canwhere the court see from the entire that injuryrecord no has
done, judgmentbeen the will not be v.disturbed.” Welch Gonic

Co.,Realty 532, 537-38, (1986)Trust 808,128 N.H. 517 A.2d 811
omitted).(quotation Here,ellipsesand we cannot thatconclude the

court’s of after-acquiredtreatment the evidence did not affect the
outcome the ofbelow. Because cause action was for breach of
contract, precludedthe defendant was from ofoffering evidence a

tocomplete liability.defense
Accordingly, we andreverse remand for further proceedings.

issue,ourGiven of this wedisposition need not reach the defen-
claimdant’s that the trial inremaining court erred failing provideto

a curative instruction.

Reversed and remanded.

JOHNSON,J., retired, by special 490:3;sat assignment under RSA
all concurred.
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(WNourie, P.A., ofWiggin & Wright DanenbargerManchester on
orally), plaintiff.the brief and thefor

P.A., (PeterHastings Office, Fryeburg,Law of Maine G. Hastings
Malia, brief,and Peter orally),J. Jr. on the and Mr. Malia for the

Board,ofMunicipality Conway, the Conway Planning and the
Conway Zoning Adjustment.Board of

Peters, P.L.L.C., (RobertStarrWadleigh, & of Manchester E.
intervenor,on andMurphy, orally),Jr. the brief for the the Druker

Company, Ltd.

JOHNSON, InJ. this consolidated appeal, plaintiff,the Mountain
Associates,Valley appealsMall of Superiorthe decision the Court

J.)(O’Neill, affirming the decision of the Conway Planning Board
(board) approving intervenor Company,Druker Ltd.’s concurrent

forapplications approvalsite of aplan and subdivision 14.92 acre
(directparcel in North Conway appeal). The alsoplaintiff appeals

J.)(Mohl,the decision of Superiorthe Court itsdismissing petition
for of a the Conway Zoning Adjustmentreview decision of ofBoard
(ZBA) (ZBA appeal). We affirm.

presentsThis case a complex procedural and factual history
involving multiple hearings planningbefore the board and concur-
rent fromappeals ZBA,the decisionplanning board’s to both the see
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(1996).court, RSA676:5, (1996),III and the see 677:15superiorRSA
1995, for aapplicationsintervenor filed concurrentIn October the

seekingthe boardplanningand subdivision withplansite review
117,400 in Northfoot retail mallproposed squarefor aapproval

1996, granted conditionalJuly planningIn the boardConway.
(amended1(c) (1996)676:4, 1997,the see RSAproject,ofapproval

1998), grantedplanningto ten The boardsubject specific conditions.
in March 1997.of those conditionsapproval uponfinal satisfaction

in Aprilof board decisionappeals planningfiled two theplaintiffThe
ZBA,the1997, makingand withone with the court onesuperior

the board.part planningclaims of error on the ofalmost identical
ZBA).677:15, to After(limiting appealableI issues theBut RSAcf.

untimely, seeappealZBA the administrative asplaintiff’sthe denied
676:5, should be(outliningIII when board decisionsplanningRSA

677:2, (1996),ZBA); subsequentlyRSA :3 andto theappealed cf.
that decisionrehearing, plaintiff appealedits motion for thedenied

(ZBA 1997,in see RSA 677:4appeal)to the court Junesuperior
1997).(Supp.

1997, the boardsuperior planningIn the court affirmedNovember
court, however, toin the direct refused addressappeal.decision The

ofregarding grant specialclaims of the ZBA’s of a serieserror
1996, appealin that the direct was madeexceptions April noting

677:15, thus,677:4,not and of“[r]eviewto RSA RSApursuant
the of thiszoning beyond scopeboard determinations would be

appealThe then to dismiss the ZBA onappeal.” intervenor moved
plaintiff timelythe basis that even if the had filed its administrative

ZBA,with the the raised in the ZBAappeal appealissues were
already appeal,identical to those decided in the direct and therefore

ZBAestoppel litigation appeal.collateral barred of the The Munic-
ofipality Conway concurred in the motion.intervenor’s

The superior grantedcourt the intervenor’s motion to dismiss on
(1) that had inplanningthe bases: the board issues been resolved
appeal, plaintiff bythe direct and thus the was barred collateral

(2)issues;estoppel plaintifffrom those and that therelitigating
respectto itsproperlyfailed exhaust administrative remedies with

to the ZBA bothappeal. plaintiff’s appealsThe to this court of the
review,direct and ZBA for andappeal appeal were consolidated our

we now affirm.
On theappeal, plaintiff superiorcontends that the court erred in:

(1) thatconcluding properly approvedthe board the intervenor’s
application because it did not with andcomply regulatory statutory

(2) torequirements; refusing improperlyconclude that the board
(3)intervenor;granted refusingcertain waivers to the to admit
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(4)additional evidence the directduring appeal; refusing to enter-
tain plaintiff’s process challenge grantthe due to of specialthe the

(5) determining whichexceptions; subjectand forum had matter
jurisdiction grant specialover the of exceptions.

ofsuperiorThe court’s review the board inplanning both the
direct ZBAappeal governed byand the is aappeal statute. “Upon

677:15],grant [pursuantof certiorari to RSA the superior maycourt
board, reverse, affirm,review of a planning maythe decision and or

modify that andecision where there is error of law or thewhen
Windham,decision Leapis unreasonable.” Deer Assocs. v. Town of

557, (1992) (citation555, 837, omitted).136 N.H. 618 A.2d 838 The
a ZBAparty decision likewise itappealing must demonstrate that

was unlawful or v. Rye,unreasonable. Narbonne Town N.H.130of
70, 72, 388, (1987). (1996)534 389 AlthoughA.2d RSA 677:6 provides

“ findingsthat of zoning adjustmentthe board of local[a]ll or the
legislative upon all of factbody questions before the courtproperly

reasonable,”shall be facieprima lawful and it is settled thatlaw

statute does not animpose requirement[t]he absolute that
the decisionboard’s be erroneous as a matter of law before

it;a trial canjudge change onlythe court inquireneed
whether is such when itthere error is not persuaded by the

probabilities, it,balance of the on the evidence before that
unjustsaid order or decision oris unreasonable.

Sanbornton, 668, 670,Cook v. 1201,Town 118 N.H. 392 A.2d 1202of
(1978) omitted) (decided law).(quotation priorunder

matter,As a preliminary partiesthe the ofdispute standard
governingreview the thisappeals to court. The thatplaintiff asserts

because superiorthe court decided both appeals solelybased on the
board,record the ZBAbefore and we should independently review

the record to thedetermine whether board or ZBAplanning erred.
disagree.We

cases,In land use we have not reviewed the determination theof
superior court de novo ofregardless appellatewhether the record

onlyconsists of the certified of orplanningrecord the local board
ZBA. Pelham, 139,See Stateline v.Ray’s Market Town 140 N.H.of
142-43, (1995)1068,665 A.2d 1070-71 (applying deferential standard

ZBA);where trial court as v.accepted presentedfacts to the Rowe
424, 428,Town Hampton, 1331,North 131 N.H. 1334553 A.2dof

(1989) (deference paid to court itsuperior where admitted addi-
evidence); Narbonne, 72-73,tional N.H. at 534 389130 A.2d at

(plaintiffs onlyoffered of thehearingsrecord administrative at
court).superior byThe cases as deplaintiffcited the adictating
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zoningfromappealsreview not involvestandard of donovo
128, 129,decisions, State, N.H. 635Secretaryv. 138see McGovern of

498, (1993) decidingwhen499 standard of review(broadeningA.2d
record); Masse v. Commercialonquestion stipulatedconstitutional

(1993)1041,632,Co., 628, 620 A.2d 1044Ins. 136 N.H.Union
insuperiorto court insurancegrantto usual deference(refusing

thegoverned byare not eitherdispute), andpolicy coverage
case law. “Thepriorat or relevantstatutory framework issue here

would find as theof for this court is not whether wereviewstandard
thereasonably supportswhether evidencetrial court did but the

Dunbarton, 352, 357, A.2dTown 121 N.H. 430finding.” Durant v. of
Hebron,see,140, (1981); Land v. Towne.g.,144 Rocks TrustGrey of

(1992)248-49, 1048, (Horton,239, 614 J.N.H. A.2d 1053136
limited,on isdissenting) that role review also(noting “[o]ur

thefindings”to the trial court’s even whererequiring deference
“essentially zoningwas limited to the record before theevidence

adjustment”).ofboard

Therefore, superior dispositionthe court’s ofreviewingwhen
will the trial court unless its decision isappeals, upholdboth “we

v.legallynot the evidence or is erroneous.” Nadeausupported by
(1987)Durham, 663, 666, 335,New 129 A.2dTown N.H. 531 337of
ZBA);of both boardplanningtrial court’s reversal and(upholding

Market, 143,N.H. at A.2d 1070-71Ray’ssee Stateline 140 665 at
Assocs.,of N.H.appeal); Leapcourt review ZBA Deer 136(superior

557, planningat 618 A.2d at 838 court review of board(superior
677:15). look to a personunder “We whether reasonable could have

the decision trial onreached same as the court based the evidence
Nadeau, 666,it.”before 129 N.H. at 531 A.2d at 337 (quotation

omitted).

ComplianceI. Determination

plaintiff superiorThe first asserts that the court erred in granting
final the theapproval project presentedto because evidence below

Conwaydemonstrates that it does not withcomply planseveral site
regulations. generallyreview See TOWNOF CONWAYSITE PLAN

Regulations (1995) (town regulations).REVIEW The listsplaintiff
violations,ofa number and we each inspecific address turn.

The contends theplaintiff planfirst that intervenor’s site violates
minimumregulations governing spaces.the town See id.parking

123-22(A)(1).§ provideThe town for a minimum num-regulations
site,parking perof onspaces particularber based the use and size

project. Althoughof the theproject parking spacethe meets
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the therequirements, plaintiff projectcontends that does not
withcomply regulation January year,this because after 10th of each

spaces may rejectedto The superiorsome be used store snow. court
thatargument,this because of theruling the board restricted use

parking spaces storage holidayfor snow until after the busy
season,shopping Regulations“[t]heand Site Plan Review do not

depletion of toprohibit temporary parking plowedaccommodate
snow,” the reasonably. superiorboard acted We conclude that the

decision not acourt’s was erroneous as matter of law and was
by thesupported evidence.

interpretation zoningBecause the of a aordinance involves
law,of reviewquestion superiorwe the court’s determination de

See, Durham, 232, 236,v.e.g., TownHealeynovo. New 140 N.H.of
(1995).360,665 A.2d 365 “In the ofgeneral, traditional rules

willstatutory governconstruction . . . .” Tausanovitch v. Town of
147, 914, (1998)144,143 722Lyme, N.H. A.2d 916 (quotation

omitted). such,As look to the of used inplain meaningwe the words
236,regulations, Healey, 365,the 140 N.H. at 665 atA.2d and willcf.

include,not add words that the town did not fit to v.see Olsoncf.
339, (1997).142Fitzwilliam, 344, 318,N.H.Town 702 A.2d 321of

Here, the town do not theregulations prohibit temporary allocation
Furthermore,spacesof for theparking non-parking uses. because

onlyboard allowed the toplaintiff parking availabilityreduce after
expected traffic,an seasonal increase in retail shopping superiorthe

thatproperlycourt concluded the board acted reasonably. Ray’sCf.
Market, 144-45,N.H. at A.2dStateline 140 665 at 1072 (upholding

court’s assuperior legally factuallydecision correct and supported).
The plaintiff superiornext contends that court inthe erred

thatconcluding handicap spaces plan sufficientlythe in sitethe were
regulations requirewide. The that shall“[hjandicap parking spaces

11 by adjoinbe feet wide 18 feet and a accesslong must five foot
aisle, which may bybe shared adjoining handicap parking spaces.”

§TOWN OF CONWAY PLAN REVIEW 123-SITE REGULATIONS
23(C). superior handicapThe court noted that the inparking spaces

Rather,strictlysite doplan regulation. spacethe not conform to the
conforms insize with standards set forth the Americans with

(ADA); namely, spacesDisabilities Act athandicap eightbe least
1191.1;eight §feet wide with a aisle of See 36 C.F.R. pt.shared feet.

1191, 4.1.2(5)(b) (1999).4.6.3; 1191,§ §Aapp. pt. A Theapp.
concluded, however,courtsuperior reasonablythat the board acted

because
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span twenty-sevena access aisleand sharedspaces[t]wo
Conwaytheplansite orintervenor’s]feet under [the

not[Therefore, doesplanintervenor’s]. the. .regulation.
[i]n.... [and]requirements;overall widthcompromise

Board, discretion, couldabove, itsthe inlight of the
as a substi-ADA standard suitablereasonably consider the

123-23(C).regulationrequirementsfor the [of]tute

of alternativefor substitutionAlthough regulationsthe allow
Board, and thea formal motion of thedesigns, they “require

reasoning forBoard’sshould indicate themeetingminutes of the
PLAN REVIEW REGU­TOWNOF CONWAYSITEfuture reference.”

123-41(B). that board failed toargues§ theplaintiffLATIONS The
ismandates, notprojectand thus theproceduralthesefollow

regulations. Weparkingcompliance handicapin with theproperly
rejected theproperly plaintiff’scourtsuperiorconclude that the

procedure orstatutoryfrom the“Minor deviationsargument.
if isthere substantialmayviolations thereof be excusedtechnical

148,145,N.H. 412Bedford,v. Town 120compliance.” Bourgeois of
(1980) omitted).1021, consistently“We have(quotationA.2d 1023

instatutory requirementsto therequireto strict adherencerefused
the legislativeto do frustrateland-use context where so would

themprotection bythe affordeddenyand landownerspurpose
54, 63,N.H. 563 A.2dBedford,Treisman v. Town 132statute.” of

omitted).786, (1989) Here, of the ADA792 use standard(quotation
to does not frustrate the ofopposed purposeas the town standard

providingof access to retail facilities tohandicap parking equal
12101,§§42individuals with certain disabilities. U.S.C.A. 12182Cf.

(1995). is the hasespecially plaintiffThis true in this instance where
use in anyfailed to demonstrate how of the ADA standard would

Treisman,way prejudice handicap parking spaces.those who use Cf.
64, 563 at to(refusing132 N.H. at A.2d 792 invalidate ordinance

heallege prejudiced by strictlydid not failure toplaintiffwhere was
statute).comply with

planthat does notplaintiff complyThe next contends the site
for theregulations governingwith the town the accommodations

goods. pertinentof 123-24 inloading Regulation requiresoff-street
“ loadingnon-residential shall off-streetprovide[a]llthat sitespart

facilities,. minimize trafficdesigned. . shall be located and to[and]
candelivery parked. . . and so that vehicles bedisruptionsflow

PLANout of the TOWNOF CONWAYSITEcompletely right-of-way.”
§ The that theplaintiff arguesREVIEW REGULATIONS 123-24. site

aforloading providenot include docks and does not freeplan does



650

flow of traffic designated loadingaround the areas. We conclude that
it,based superioron the record before the court could have

reasonably Nadeau,concluded that inplanthe was Seecompliance.
666,129 atN.H. 531 A.2d at 337. planningEvidence before the

board fromincluded a letter an firm “usualengineering that the
industry tractor-trailer and hook-and-ladder trucks” would have
ample room facilityto maneuver around the and discharge their

Further,loads. regulations requirebecause the do not formal
docks,loading it would forinappropriatebe this court to conclude

Olson,that they 344,are 142 N.H.obligatory. at 702 A.2d at 321.Cf.
The plaintiff next contends that the superior court inerred

concluding that the plan amplesite forprovides pedestrian and
wheelchair regulationsaccess. The town’s require pedestrian“safe
access,” including lot,inpedestrian aisles the parking TOWN OF

123-26,§CONWAY SITE PLAN REVIEW thatREGULATIONS and
wheelchair to the facilityaccess be provided the use ofthrough

§ramps, id. 123-36. superior correctlyThe court thatnoted the site
plan provided for a number of crosswalks and sidewalks as well as
specifications ramps,for wheelchair and we will not overturn its

planconclusion that the substantially complies with the town’s
pedestrian Treisman, 63,regulations.access 132See N.H. at 563
A.2d at 792. Although plaintiffthe faults the intervenor for not

lot,lined inproviding pedestrian aisles the parking we note that
no requirementthere is such in the regulations.

access,With torespect wheelchair the thatplaintiff asserts
the superior court acted inunreasonably finding compliance because
the notplansite did include wheelchair ramps. superiorThe court
relied, however, on an addendum specifically referenced in the
adopted site thatplan provides for wheelchair ramps. EstabrooksCf.

367, (1991)v. Jefferson, 369,Town 134 592 1154,N.H. A.2d 1156of
(court shall consider all evidence transferred from local legislative
body). Because we cannot conclude that the superior court improp­
erly relied on tothis evidence find that there is sufficient wheelchair
access, this argument must also fail. Peter v.Christian’s TownCf. of
Hanover, 684,677, 758, (1990)132 N.H. 569 A.2d 764 (upholding
decision of trial court decision anywhere “does not include finding

factof or of lawruling which could not have been derived from the
record”).certified

plaintiffThe next thatcontends the forprovisionintervenor’s
snow storage is Theinadequate. regulations -provide that sitethe
plan should indicate locations for snow onstorage the site and that

no case“[i]n shall snow be stored on a inlandscaped area which the
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SITETOWN OF CONWAYlandscaping.”destroycould thepilesnow
con-superiorThe court§ 123-25.REGULATIONSPLAN REVIEW

however,found, thatreasonablycould havethat Board“[t]hecluded
in a manneraccomplishedwould bestoragesnowtemporary

thatcontendsplaintiffof trees.” Theprotectionwith theconsistent
a snowforplan providesthe sitesuperior court erred becausethe

land, maytreesof where newundevelopedin sectionstorage area an
plantings willthat the newpossibilityand as such “theplanted,be

added.) bears theplaintiffThe(Emphasisis manifest.”damagedbe
unreasonably,that board actedshowing planningof theburden cf.

488, 997,481,Board, 417 A.2d 1002120 N.H.PlanningPrice v.
(decided law), here,(1980) properlythe courtunder andprior

First,burden. it issatisfyto thisplaintiffthat the failedconcluded
will be “newus whether therefrom the record beforeunclear

areas, andlightingas thedesignated storagein snowplantings” the
existingthat trees willplans appear onlyto indicate thelandscaping

Further, the hasplaintiffthat of theportion property.remain on
present, theyif new areplantingsfailed to demonstrate that even

Thestorage.snow mereirreparably damaged bywould be normal
insufficient, asand suchconjecture by plaintiff simplyoffered the is

unpersuaded by argument.are itswe

plan does not complynext contends that the siteplaintiffThe
generaltraffic widthsregulations governingwith the town aisle and

regulations park­requirements. requiretraffic circulation The town
alia,including, intering design requirements,lots to meet certain

two-wayfoot widths to accommodatetwenty-fourthat there be aisle
traffic, OF SITE PLAN REVIEW REGULATIONSTOWN CONWAY

123-23(A), thatparking design§ and that lot shall be such“[t]he
123-23(E).circulation,” § Theadequatethere is safe and traffic id.

[thecourt that is not clear from interve­superior concluded “[i]t
is 24 feet” andplansite that the travel aisle narrowernor’s] [than]

not that trucksplan suggestthat further of the site does“[r]eview
Thus,or the courtsafety problems congestion.”will create traffic

appeal.to burden onplaintiff carryconcluded that the failed its
record, court didsuperiorAfter a the we conclude that thereview of

theAlthough plaintiff presentedact the trialunreasonably.not
the site we concurinterpreting plan,court with numerous charts

apparentare notplaintiff’strial court that the conclusionswith the
record, andfrom the thus affirm.

insuperiorThe next that the court erredplaintiff contends
govern-regulationsthe with thedetermining project compliesthat

districts, greenspace“In shall com-“greenspace”: zoningalling
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prise area,no less than of wetlands,25% the total lot ofexclusive
.,waterbodies, 100 year . . and .floodplain slopes over 25% . . .”

123-30(B).§ plaintiffId. superiorThe contends that the court
improperly calculated the denominator inapplicable greenspacethe
formula. plaintiffThe submits that the formula requires that the
greenspace numerator be divided aby equalingdenominator the

not,area,total lot found,and as the board a denominator equaling
wetlands, bodies,total lot lessarea water floodplain, slopesthe and

over 25%. disagree.We

Interpretation of the awords of ordinance azoning presents
question of law which we evaluate toaccording princi­well-settled
ples 236,statutoryof construction. 140Healey, N.H. at 665 A.2d at

case,365. In this we must determine whether the limiting phrase
wetlands, waterbodies, .,“exclusive of 100 year . .floodplain and

25%,”slopes over in the regulation applies to or “total“greenspace”
construction,lot area.” of statutoryOne established rule the “last

rule,” Ven-Fuel, Inc., 741,antecedent see United States v. 758 F.2d
(1st 1985),751 generalCir. “is the statutoryrule of as aswell

grammatical aconstruction that tomodifying clause is confined the
last antecedent unless is something subjectthere in the matter or
dominant purpose requireswhich a interpretation.”different

(Mass.Bd., 225,Moulton v. Brookline Rent Control 431 N.E.2d 227
1982) omitted).(quotation Therefore, are to“qualifying phrases be
applied phrasesto the words or immediately preceding and notare
to be construed as to others moreextending remote.” Russell v.

379, (Mass. 1991)Wyman, Inc.,Boston 574 N.E.2d 380 (quotation
omitted). statutoryThis rule of construction supports applying the
limiting wetlands, waterbodies,ofphrase “exclusive year100

.,.floodplain slopes Further,. and over to25%” “total lot area.”
this interpretation is consistent with ofpurposethe the town’s
landscaping regulations, alia,including, inter to “enhance site
design; privacy;enhance separate, screen and shield potentially

.;land . .conflicting portionuses reserve a of lot remainthe to
undeveloped, .permeable, vegetated;and . . and help integrate the

environment,”built environment with the natural TOWN OF
123-30,CONWAY SITE §PLAN REVIEW REGULATIONS because it

still requirewould 25% of a buildable lot to dedicated tobe
Thus,“greenspace.” the court’s ofsuperior interpretation the

regulation legallywas sound.
plaintiffThe next thatcontends the board erred in not providing

toproper notice the surrounding communities of the potential
1999).asregional impact RSA Ifrequired by (Supp.36:57 the board
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the surround­development may affectproposedthat adetermines
communities,communities, andRSA 36:57 that theseing requires

(1988commission, Supp.see RSA 36:46 &planningthe regional
develop­the1999), public hearings regardingofreceive notice all
made aat which the boardany meetingand minutes ofment the

Con­development.of theregional impacttheregardingdecision
however, reveals thatthe recordplaintiff’s argument,to thetrary

communities wereabuttingthe commission andregional planning
required byon aspublic hearings projectof the theissued notice

record, however, whether36:57, III. is unclear from theRSA It
the regionalof forwarded tocopies meetings’the minutes were

36:57,RSA II. Theabuttingand communities. Seeplanning board
concluded, however, true,if the to mailthat failuresuperior court

which did notproceduralthe minutes “would be a minor defect
. .participationfor notice .the andimpair [plaintiff’s] opportunity

with RSA 36:57.” Thesubstantially compliedthe Board[and thus]
36:57 is athat the trial court erred because RSAplaintiff contends

lack renders themandatory provision complianceand ofnotice
Barrington,v. Town 135generally Husseyboard’s acts void. See . of

(1992)­227,N.H. 604 A.2d 82

to written notice togivehave that a board’s failureWe held
abutter, statute, not ofbyan as did warrant invalidationrequired

tonotify prejudicialthe where the failure to was not thevariance
Term, Associates, Ltd., 321, 330,v. 127 N.H. 500Trustee 889abutter.

Meredith,366, (1985); v.Patenaude Town 118 N.H.A.2d 372 see of
(1978) (“not616, 621, 582, procedural irregularitiesall392 A.2d 586

decision;a court to an administrativerequire reviewing set aside
shown”);to must beprejudice complaining partymaterial the cf.

(1996)676:4, actions reversed for(planning proce­RSA IV board’s
impairment“defects create ofonlydural defects when serious

Nashua,for participation”);notice and Carter v. 113opportunity
(1973).407, 415, 847, Here, the courtN.H. 308 A.2d 853 trial

the mail theassumingdetermined that even that town failed to
commission,regional planningthe abutter and theminutes to towns

plaintiff prejudicefailed to demonstrate hasprejudice. Whether
fact, Brown, 112, 115,question Appealresulted is a of 143 N.H.cf. of

66, (1998),69 trial720 A.2d and we will not disturb the court’s
Nadeau,if See 129finding reasonably supported by the evidence.

666, Here, toN.H. at 531 A.2d at 337. the town not'ce theprovided
pendingabutter of the on more than onepublic hearingstowns

occasion, thisand notice informed the abutter towns thatspecifically
regarding potentialit as notice of the Board’s decision“serv[ed]



654

regional and also as notice for firstimpact, the scheduled Public
Carter, 415,Hearing.” 113 N.H. at 308 atA.2d 852-53. noticeTheCf.

informed abutter,further the abutter towns that an you are“[a]s
Thus,tolegally hearingentitled attend this and offer input.” the

superior reasonablycourt could thatconclude the abutter towns
statute],”byreceived the “notice prescribed Hussey, 135 N.H.[the

at 232, 85, if604 A.2d at even townthe failed to mail actualthe
Carter, 412-13, 415,minutes to the abutter towns. 113 N.H. atCf.

851, (failure308 A.2d at 852 to withstrictly comply notice provision
to no consequence).found be of

Finally, plaintiff’swe have reviewed the ofremaining claims
noncompliance and them to be without warrantingfind merit and no

See, 321, 322,e.g., Vogel Vogel,further discussion. v. 137 N.H. 627
(1993).595,A.2d 596

II. Waivers

plaintiffThe contends that the insuperior court erred concluding
that the properlyboard issued a series of waivers to the intervenor.
Although the onplaintiff concedes that theappeal board was not
required to make express findings, it thatalleges there is insuffi-
cient on asupport findingevidence the record to that the regulatory

grantingtoprerequisites the waivers were satisfied. The intervenor
asserts, however, that this not preservedissue is for appellate

board,itreview because was neither raised before the nor raised in
plaintiff’s appealthe trial to superiorand memorandum the court.

The record reveals that issue raised by plaintiffthe the before the
concedes;superior court was issue it now namelythe whether the

is specific order,board to makerequired The court’sfindings.
therefore, not ofsufficiencydid address the evidence. The plaintiff
did challenge sufficiencynot the of the evidence until its motion for
reconsideration, and the courtsuperior refused “to reach the merits
of plaintiff’s] claim at this late procedural juncture.”[the new

we firstAccordingly, must determine whether the courtsuperior
properly declined to theaddress issue raised for the first intime the
plaintiff’s motion for aupholdreconsideration. “We will trial court’s
decision on a formotion reconsideration absent an ofabuse

Auth., 154, 160,discretion.” Fortin v. HousingManchester 133 N.H.
(1990) omitted).945,574 A.2d 950 and citation(quotation

We thatconclude the trial court acted reasonably and within its
Here, reflection,plaintiffdiscretion. the is toattempting, upon

inject a new issue for consideration before the court. SklarCf.
Merrimack, 328,321, 149,v. 125Realty Town N.H. 480 A.2d 153of

(a(1984) party may judicialnot be entitled to review notof matters



655

time). judicialIt in interest ofis thepossiblethe earliestraised at
objections at theparty possiblea to raise alltoeconomy require

(1)time, case, plaintiffthein this where:especiallypossibleearliest
(2)board;the andbyviolationsthirty separateno less thanalleged

readilyfor wasalleged in the motion reconsiderationthe error
see,appeal,filed its RSA 677:15plaintiffat the thetimeapparent

329, 333,Manchester, 682 A.2d141 N.H.Bradley Cityv.e.g., of
(1996) of error1194, advantagenot to take(parties1197 entitled

uniqueGiven thestage proceedings).inreadily at earlierapparent
case, superior properlythat the courtof this we concludeposture

reconsideration.to entertain the issue onrefused

v.holding in Staterely on ourplaintiff attemptsThe to
(1991),Tselios, 405, 407, 243, an issue is245 that134 N.H. 593 A.2d

forit is thethoughcourt even raisedfor to thispreserved appeal
not reach thein a We needfirst time motion for reconsideration.

Tselios, trial courtissue, where thebecause unlikepreservation
406-07,reconsideration, see atclaim id.the merits of the onreached

244-45, here, refused toexpresslytrial court593 A.2d at the
claim, that decisionof the and we must reviewconsider the merits

discretion, nono of we findFindingan of abusefor abuse discretion.
error.

III. Admission Extrinsic Evidenceof

insuperiornext that the court erredplaintiffThe asserts
courtduring superiorto admit extrinsic evidence therefusing

asserts that onceplaintiffin direct The alsoappeal.theproceedings
court, it was entitled to astanding superiorhad to to theappealit

hearing.full

677:15, III provides:RSA

If, to thathearing, appearit shall the courtupon the
theoftestimony necessary proper dispositionis for the

a takematter, it or referee tomay appointtake evidence
it and to themay reportsuch as direct the sameevidence

ofoffindingscourt with the referee’s fact and conclusion
law, proceedings uponof thepartwhich shall constitute a

the of the court shall be made.which determination.

discretion,court, at “to considerprovisionThis the itsentitles
Price, 120 N.H.appear necessary.”evidence when it shalladditional

omitted) (decided486, 1001 (quotation ellipsesat 417 at andA.2d
law). “mayThe of takelegislature’s phraseunder use theprior

is entitled to a fullplaintiffindicates that the notplainlyevidence”
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evidentiary v.hearing, RegionalCheever Southern N.H. Med.cf.
Ctr., 589, 591, (1997)565, (this141 N.H. 688 A.2d 566-67 court looks

plain statute); rather,first to of ameaningthe it is the court’s
prerogative to determine whether ofadmission further evidence

justicewould “advance or judicial Price, 486,120 ateconomy,” N.H.
case,417 A.2d at 1001. In superiorthis the court had itbefore an

record,extensive certified and had the plead-benefit of exhaustive
and ofings arguments counsel. See id. The trial court is in the best

position it,to sufficiencydetermine the of the record before and
on case,based the record in this we cannot conclude that the

superior court Christian’s,abused its discretion. Peter 132 N.H.Cf.
683,at 569 A.2d at 763.

We have the plaintiff’s remainingreviewed arguments regarding
trialthe court’s grantrefusal to an evidentiary hearing and find

tothem be without merit and warranting no further consideration.
See, e.g., 322,Vogel, 137 N.H. at 627 A.2d at 596.

IV. ZBA Grant Special Exceptionsof

The plaintiff contends that the court insuperior erred dismissing
its ZBA appeal thecontesting grantZBA’s of two special exceptions.
The superior court dismissed the ZBA itappeal, finding that “was
not preserved through proper exhaustion of administrative reme-
dies,” plaintiffbecause the failed to file a rehearingmotion for with

(1996)ZBA pursuantthe to RSA 677:2 itafter discovered that the
(1996) (noZBA had granted special 677:3,1the exceptions. See RSA

ifappeal allowed fails to aparty file motion for rehearing). We
affirm.

The intervenor applied for two special exceptions to the town’s
zoning regulations in March 1996. The ZBA granted those excep-

3, 1996,tions on April but failed fileto the notice of decision until
February plaintiff1997. The toattempted challenge grantthe ZBA’s
of those special inexceptions April 1997 in its appealstwo from the
planning board’s final ofapproval the plan appli-intervenor’s site

676:5,cation. See RSA III. The appeal byto the ZBA was filed the
plaintiff 676:5, III,pursuant to RSA which governs only appeals
from a planning board decision. The ZBA declined to anyreach of

it,the multiple claims of error before and instead dismissed the
onappeal the basis that it not timelywas The plaintiff’sfiled. motion

denied,for reconsideration was appealedand it to superiorthe court
pursuant to RSA dismiss,677:4. The intervenor moved to arguing
that the alreadyissues before the ZBA inhad been decided the-

appeal,direct and thus estoppelcollateral applied.
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barredestoppelcollateralthatcourt concludedsuperiorThe
Itappeal.in directthealready addressedrelitigation of issues

fromreliefhowever, entitled to seeknoted, plaintiffthe “wasthat
errors,” namely, the plaintiff’sbody’s allegedZBA for thatthe

grantedimproperlywerespecial exceptionsthecontention that
out(ZBA issues). failing “parse[]tothe ZBA forcourt faultedThe

its deci-it, concerning owni.e. thosebeforeproperlythe issues
on theto dismisscourt, however, the motiongrantedThesions.”

file ato properlyfailedissues, concluding plaintiffthat theZBA
and thusspecial exceptions,theof the ofrehearing grantformotion

The plaintiffRSA 677:2-:4.not Seepreserved.wasappealthe
theto file a motion becauseit was unable suchbelow thatcontended

1997. TheFebruarya notice of decision untilproducetotown failed
plaintiffthat thestatingthatrejected argument,courtsuperior

ofnoticeafter the formalrehearing],for even“never filed motion[a
Rather, toplaintiff] electedby [thethe town.was produceddecision

board’splanningfrom theappealZBA a duplicativewith thefile
decision.”

thecorrectly dismissedsuperiorthat courtconclude theWe
ofsatisfy statutory prerequisitesthefor tofailureplaintiff’s appeal

I, a for677:3, a to file motionrequires partyRSAchapter 677.RSA
of, andcomplainedof the decisionrehearing twenty dayswithin

in application [fornot set forth thegroundthat “noprovides
by a court.” Seegiven any. . considerationbe .rehearing] shall

542, 544, 217, 218Portsmouth, 669 A.2d140 N.H.Cityv.Dziama of
(1995) law). noted, no(decided As court suchthe trialpriorunder

topursuantZBAThe to the was madeappealwas made.application
the676:5, III, to a decisiongoverning the ZBAappealsRSA from of

be treatedappealif we assume that that couldboard. Evenplanning
specialrehearing ZBA’s of the twogranta motion for of theas

the ZBAuntimely because it was filed withexceptions, it would be
exceptions wasspecialthe notice oftwenty daysmore than after

Lebanon, 142J Assoc. v. N.H.Cityin the town office. K &filed Cf. of
(1997)331, 333, 253, must be(proceduralA.2d 254 deadlines703

body).in Accord­jurisdiction appellatetocomplied with establish
nowe find error.ingly,

claims of errorplaintiffTo extent that the raised additionalthe
exceptions appealand thegrant specialthe ZBA’s of theregarding

record,therefrom, them tothe briefs and we findafter a review of
See, Vogel,e.g.,no review.warrantingwithout merit and furtherbe

322, A.2dN.H. at 627 at 596.137
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V.Jurisdiction

Finally, plaintiff court,the thatasserts the insuperior the direct
inappeal, erred concluding that the planning board properly

granted plansite in of itapproval light what argues was the
improper grant specialof the exceptions by ZBA. Afterthe

that theconcluding plaintiff’s argument was without merit because
the board reasonablycould have assumed that the ZBA’sprior grant
of .the special exceptions legal,was the superior court stated:

Moreover, plaintiff] has appealed[the the decision of the
Conway Planning pursuant 677:15,Board to RSA and not a

Conwaydecision of the Zoning AdjustmentBoard of pur-
suant to 677:4. of zoningReview board determinations

beyondwould be scopethe of this appeal. RSASee 677:15
(providing jurisdiction for review of planning board deci-

only). decision(s)sions If plaintiff] is aggrieved by[the the
Conwayof the Zoning Board regarding Druker’s develop-

ment, plaintiff][the should have sameappealed to the
Superior pursuantCourt to RSA 677:4.

(Citation omitted.) On appeal, plaintiffthe not only asserts that the
improperlycourt concluded that boardthe acted reasonably, but

also challenges subject jurisdictionthe matter ofdecisions the
superior court in both the direct appeal and appeal.the ZBA

We address jurisdictionalthe plaintiff’s claims first. As
above, plaintiffnoted the cannot now claim error on the part of the
incourt the ofappeal the ZBA special exceptions because that

appeal not properlywas filed. We now review argumentits that the
court,superior in appeal,the direct should have reviewed the
ofsubstance the ZBA’s ofgrant the special exceptions. superiorThe

court, in the direct declinedappeal, to address the propriety of the
ZBA’s decision-making on the basis that plaintiffbecause the filed
the appeal 677:15,direct under RSA the jurisdictioncourt lacked
beyond evaluating the ofdecision the planning board. agree.We

677:15, I,RSA provides:

Any persons aggrieved by any decision of the planning
board a orconcerning plat subdivision may topresent the
superior verified,dulycourt a petition, setting forth that
such illegaldecision is or inunreasonable whole in partor
and specifying grounds uponthe which the same is claimed
to be orillegal . .unreasonable. . This paragraph shall not
apply to planning appealableboard decisions to board ofthe
adjustment 676:5,pursuant to RSA III.
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N.H. atstatute, 140Healey,of theThus, meaningplainunder the cf.
couldappealin the direct365, court236, superiorat the665 A.2d

in subdi-reasonably grantingboard actedtheonlyreview whether
illegalwas anallegesplaintiffin thelight of whatapprovalvision

exceptions.specialof certaingrant

the boardabove, concluded thatcourtsuperiortheAs noted
ofproprietyreview thesponteto and suarequired questionnotwas

superiorexceptions. Thespecialtheto grantthe ZBA’s decision
to take suchthe boardexpectingplaintiffthat the wascourt noted

“ to thepresentedargument or evidencewas no[t]hereaction where
orillegaldecision waszoning board’sthat thesuggestingBoard

ofin violation [the]wasunreasonable, intervenor]or that [the
courtsuperiorthat theWe concludezoning ordinances.”applicable
First,reasonably.actedthat the boarddeterminingindid not err

676chaptersin RSAof set forthframework reviewstatutorythe
ZBA,review of thefor boardplanningnot provideand 677 does cf.

decision).(ZBA board’s676:5, planningof theIII reviewRSA
toboardplanningtheSecond, requirealthough regulationsthe town

obtained, TOWNareapprovalsgovernmentalall otherensure that
regulationsplanConway 123-11,§ and thatreviewof Site

health and welfarewith theplansubdivision is consonantproposeda
123-2, the to act as arequire§ not boardcommunity, theyid. doof

Thus, thougheven aentities.panel governmentalfor otherreview
denyorboard, granttoexercising its discretionplanning “[b]efore

subdivision, the in aproposal. . must considerthe .requested
dutiesdepthin a consistent with itsmuch broader context and

statutes, ordinances, regulations,”and Victorianallunder relevant
60,Nashua, 62, 381, 383130 534 A.2dGroup Cityv. N.H.Realty of

(1987) added), statutorynorlogic underlyingneither the(emphasis
to that otherframework the board assumeregulatory requiresand

Carter, 113lawfully.will not their dutiespublic performofficials Cf.
418,at A.2d at 856.N.H. 308

not other issuesanyIn to extent that we did addressclosing, the
brief, plaintiffits we find that theby the inarguably plaintiffraised

furtherso as to warrantdevelopdid not those issuessufficiently
(1999)640,Bennett, 13, 22, A.2dv. 144 737 647review. State N.H.Cf.

addressed); Douglaswill not beargumentsand insubstantial(vague
(1999) (court215,419, 429, 222 will728 A.2dDouglas,v. 143 N.H.

137 N.H. atlaundry complaints); Vogel,ofnot mere listconsider
(court in meritless322, not address detailA.2d at 596 will627

issues).
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Because our extensive review of the record reveals no reversible
error, we affirm the of the superiordeterminations court in both the
direct and ZBAappeal appeal.

Affirmed.
BROCK, C.J., sit; J.,JOHNSON, retired,did not by specialsat

assignment 490:3;under RSA the others concurred.
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