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Because our extensive review of the record reveals no reversible
error, we affirm the of the superiordeterminations court in both the
direct and ZBAappeal appeal.

Affirmed.
BROCK, C.J., sit; J.,JOHNSON, retired,did not by specialsat

assignment 490:3;under RSA the others concurred.
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(Robert D.Ciandella, Ciandellaof ExeterDonahue, &Tucker
fororally),brief, Mr. Ciandellaandon theE. Woodmanand Scott

plaintiff.the

brief,(Keri Marshall on theJ.Law, KingstonEastofMarshall
theorally), for defendants.Michael Toddand W.

brief,Concord, HampshireJr., for NewbyofWaugh,H. Bernard
Association, amicus curiae.asMunicipal

(town), ansoughtof SeabrookBRODERICK, plaintiff, TownJ. The
defendants, Inc.Managementthe Vachoninjunction against

(Adult Video), nudestopto live(Vachon) Inc.Adult Videoand
Superiorin Thebusiness Seabrook.at the defendants’dancing

merits, theJ.), dismissedhearinga on thefollowing(Gray,Court
in violation ofdancing, althoughlive nudeon the basis thatpetition

businesses, was asexually-orientedordinance forzoningtown’sthe
nonconforming use. We reverse.lawful

theycourt “unlessof the trialfindings rulingsthe andWe sustain
bytainted error of law.” Publicin orsupportevidentiallackingare
105, 107, 65,Bow, A.2d 66N.H. 649v. 139Co. TownServ. ofof N.H.

lightin the(1994) omitted), the recordand we review(quotation
aoperatesAdult Video owns andtomost favorable the defendants.

Lace,” opened in 1990. Itand whichknown as “Leatherbusiness
books, videotapes, parapherna­andmagazines,originally sold adult

for thelia, video boothscoin-operatedinstalledsubsequentlyand
Lace was issuedLeather andviewing videotapes.ofpurpose

1990, 1995,duringoperate the video boothsone-year licenses to
1997, ten booths.operateAt it is licensed toand 1998. present,

Road inLafayetteonbuildingof a multi-unitVachon is the owner
1990, itopenedLace inLeather andWhen(property).Seabrook
as unitbuilding,in the knownsix first-floor unitsone ofoccupied

two, whounit, occupied by partya thirdunit wasadjacentone. The
computer equipmentit for retail sales.and 1992 used1989between

Moore,Robert1991, building inspector,In the town’sMay
officer of Leather andthat the chief executivecomplaintreceived a

Eaton, of the As aliving in the back room business.Lace, Ivan was
and that Adultresult, inspected the unit discovered VideoMoore

to facilitatestorage/officein areastagehad a the rearconstructed
entertainment, oilincluding mud andof livepresentationthe

advisedtwenty people.of to Moorewrestling, upfor audiences
to tosystem upgradedwould have besepticthe unit’sEaton that
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accommodate the usingincreased traffic his premises to view live
entertainment. Moore also expressed concerns that park-the site’s
ing capacity would not accommodate the additional patrons. Moore
told aEaton that ofchange use from retail to live inentertainment

one, lawful,unit to be would require site plan by theapproval town
SEABROOK,planning N.H.,board. See 225, V,ORDINANCES ch. art.

(1986).§§ 224-32 Eaton did not pursue site andplan review
thesubsequently stageremoved and ceased offering live entertain-

ment.
1992,SeptemberIn Moore a complaintreceived that mud wres-

tling was inoccurring unit two. He verifyvisited the site to the
complaint, althoughand he was unable to again entry, he observed

at thesign posted property fact,which advertised mud wrestling. In
January 1992,since Eaton had stagingbeen bachelor parties and

live wrestling events in unit two. Because the systemsewer in unit
one inadequate entertainment,was to support live Eaton expanded

two,operationshis to unit which was a separateon system.sewer
1994,In March the town zoningenacted a ordinance todesigned

theregulate ofoperation “sexually oriented businesses.” The
regulations prohibit sexuallya oriented business from operating

1,000within feet of a or placechurch of 300 of aworship, feet
residence, or 500 offeet the town boundaries. ofBy virtue its
proximity border,to residence, church,the town a and a Leather
and Lace theviolated ordinance.

1996,Between 1994 and Moore no complaintsreceived about
Indeed, 1995,Leather Lace.and in May Moore ansigned affidavit

thatasserting andLeather Lace had never been in violation of State
or local health codes or other laws over which jurisdic-Moore had

1996, however,tion. In late November the Seabrook police chief
informed Moore that Leather and expandedLace had its operations

two,to include unit and that it holdingwas live entertainment on the
premises. Moore visited the property Januaryin 1997 to talk with
Eaton about complaintthe portionand discovered that a of the wall
separating units one and two had been removed. He also observed
that Eaton had installed two booths for liveviewing dancingnude

booths)(fantasy and performancesother in unit two. The fantasy
booths were installed in inOctober 1996 the area where bachelor
parties had been held since 1992. wrestlingMud ceased when the
fantasy booths were present,introduced. At Leather and Lace has
six video booths and four fantasy booths. It no longer offers mud
wrestling or parties.bachelor

case,At the conclusion of the town’s superiorthe court dismissed
injunctionits petition on the basis that live nude entertainment was
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sexually-regulatetobeganat the time the townin unit twolawful
addition, concluded thatthe courtInin 1994.businessesoriented

acquiescenceapparentandknowledgetheactivity withthe existed
as aqualifiedboothsfantasyIt thatheld thetown officials.of

zoning1994use, by thewere thus unaffectedandnonconforming
courtthe trialAlthoughoriented businesses.sexuallyonordinance

as agrandfatheredfantasythat booths werefindspecificallydid not
nonconformingpreexistingawrestling,of mudexpansionproper
opinion.in trial court’suse, implicitis thea conclusionsuch

thatrulingerred inthe trial courtthatarguesOn the townappeal,
1994from theexemptusenonconformingawerefantasy booths

awrestling wasalthough mudIt thatalso assertsordinance.zoning
1992, it arepresentedinin unit twointroduceduse whenpermitted

computerofunit for retail salesof thepriorfrom the usechange
no siteBecauseplanto site review.subjectwasand thusequipment,

of use wassubmitted, changetheargues,townthewas everplan
nonconforming use whenrendering illegalit anunlawful, thereby

was enacted.zoning1994 ordinancethe
a lawful noncon-booths arefantasythatThe counterdefendants

fantasytovideo boothschangethe in use fromforming use because
plansiterequiredid notand thereforewas not substantialbooths

estoppellaches andthe doctrines ofthey argue thatFinally,review.
injunction petition.defeat the town’sbasis toequitableanprovide

I

of landcategoriespermitsordinance severalzoningThe town’s
use, amuse-“Recreation,” includes “[c]ommerciala permitteduse.

confinesconducted within thewhich [are]and entertainmentments
(1991).SEABROOK, TheN.H., ch. 263ORDINANCESa building.”of

Entertainment,”“Commercialspecifically incorporatesordinance
live, by byfilm oror whether“any display,as showwhich is defined

exchangein for valueprovidedwhich ispresentation,ofother means
zoning§ ordinance263, The townId. ch. 3.or pledged.”received

id.Businesses.” Seefor “Retail and Servicealso allows
See RSA1985, plan regulation.a site reviewpassedIn the town

1987). for674:43, provides: plansThe “SiteI, regulation:44 (Supp.
develop-. or not such. . whetherdevelopmentall nonresidential

site, shallof the beor resubdivisionment includes a subdivision
to newapplyshallby Planning regulationthe Board. Thisreviewed

buildings, changeaconstruction, existingofexpansionsubstantial
N.H.,SEABROOK, ORDI-of the above.”use or combinationsof

added.)V,225, (emphasis§§art. 224-32NANCES ch.
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1994,In the town adopted zoninga ordinance regulateto “sexu-
ally businesses,”oriented which “anywere defined ofplaceas

in anybusiness which of the following activities are conducted: adult
store,bookstore or adult video adult motion .picture . .theater

SEABROOK, N.H.,adult 225,theater.” ORDINANCES ch. art. XIV
(1996). 1,000The ordinance forbade such businesses “within feet of
a placechurch or of worship . . . 300 feet from a residence ... or
500 boundaries,”feet from Town but allowed tothem continue

if theyunabated been“ha[d] established existingat their locations
prior to the ofeffective date ordinance.”th[e] Id.

The HampshireNew Constitution and State statute both
recognize that an established ofuse land is not bydisturbed a
subsequent land I, 2, 12;restriction. N.H. pt.CONST. arts. RSA

(1986).674:19 To forqualify protection,such a nonconforming use
lawfullymust exist at timethe the restriction is adopted and have

continually existed Keene,since that time. Arsenault v. 104 N.H.
356, (1962).358-59, 60,187 62A.2d In keeping with the general
policy of zoning law to limitcarefully the extension and enlargement

uses,of nonconforming we strictly provisionsconstrue that permit
358,the ofcontinuance such uses. See id. at 187 A.2d at 62.

“Accordingly, partythe asserting that proposeda notuse is new or
impermissible bears the burden of proof.” Peabody v. Town of
Windham, 488, 493, (1997).142 886,N.H. 703 A.2d 889

It is not disputed that the ofuse unit two for wrestling,mud
1992,which inbegan violated the town’s “sexually oriented busi­

nesses” ordinance of itsbecause location. Although the use existed
before the 1994,town enacted the ordinance in it qualifydoes not as
a nonconforming use because ait was not lawful preexisting use. See
Arsenault, 359-60,104 N.H. at 187 A.2d at 62-63. When Leather and
Lace converted unit two from a computer retail establishment to a

1992,venue for mud wrestling in changedit the use from “retail” to
“commercial entertainment.” changeThis was sufficient to trigger
the town’s site plan review ordinance because it aconstituted
change from “permittedone use” to SEABROOK,another. See N.H.

225, §§ORDINANCES ch. art. 224-32. The purpose of plansitev
review is to allow the town to evaluate of public health,issues safety,
and welfare when the use of property Allchanges. were implicated
by the introduction of live entertainment. Because changethe in use
did not planreceive site approval, it illegalwas and therefore
ineligible to later qualify as a lawful use.nonconforming See id.

The defendant’s argument planthat site approval was not re-
quired because fantasy booths were not substantially different from
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The defendantthe mark.missespropertyof thepriorthe use
of noncon-expansionfor lawfuldoctrine theattempts to theapply

for ofchangeplan processreviewto the town’s siteusesforming
theprotectsRSA 674:19not Whilerelated.The two areuse.

use notexpanded isnonconforming provided theof usesexpansion
use, planthe town’s siteexistingfrom thedifferent”“substantially

id.Seequalifying language.no suchordinance includesreview
planssiteboard shall reviewRather, planningit that theprovides

construction, sub-including “newdevelopmentfor nonresidential
use, or combi-a ofbuildings, changeexistingofexpansionstantial

of above.” Id.nations the
the defendantrequired,use weresubstantiallyif a differentEven

awhether there wascomparison. determiningIna falseuponrelies
theuse, would involvesubstantially proper comparisonthedifferent
usesubsequentand itscomputerof for retail salesuse unit twoprior

entertainment; in unit oneexisting activitiesnot betweenlivefor
in unit two.subsequentand activities

forthat testaddition, dictate theIn considerationspolicy
than the testuse be more restrictivenonconformingof aexpansion

of RSAplan purposeTheof use” for site review.“changefor the
the existenceto that antedated“protect!] property rightsis674:19

15taking.”what be an unconstitutionalmightof an ordinance from
PlanningHampshire Practice,loughlin, Land useP. New

(1993).8.02, anrequirement§ The thatat 115AND ZONING
“substantially different”nonconformingof a use beexpansion

on theprovides a checkregulation applya land use willbefore
a propertyout of existence vestedauthority regulatetown’s to

“tocontrast, requiring plan approvalof site isBy purposetheright.
in a attractive mannerthat safe anddevelopedassure sites will be

health,todanger injuryin not or thewayand a that will involve
generalor thesafety, prosperity abutting propertyor of owners

to30.02, permitted§ at a is not review sitepublic.” Id. 377. If town
use, the impactall in will be unable to measureplans changesfor it

toconditionsexistingof on the infrastructure and sitechangessuch
health, safety,the and welfare.protect public

II

is fromargue estoppedThe defendants next that the town
them amusementgrantedordinance because itenforcing zoningits

theylicenses, whichrepresentations, uponand madetherefore
torelied, to continue offerreasonably they permittedthat would be

addition,In that townarguethe defendantslive entertainment.
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activity objectoffendingofficials ofwere aware the inbut failed to
timely representationa manner. The town asserts it made no such to

by onlylicenses, themselves,the defendants because acreate
“temporary privilege” right. Moreover,rather than a itvested
argues planthat the defendants were thataware site review was
necessary for live entertainment.

“Although municipal corporations may, subjectindeed, tobe
estoppel, application against [them].the law does not favor its This

especially public may jeopar-is true when a valuable interest be
Healey Durham,dized.” v. 232,239,Town New 140N.H. A.2d665of

(1995) omitted).(quotation Accordingly,360, 367 the doctrine is
applied against municipality only exceptionala “with caution and in

clearly demanding applicationcases under circumstances its to
prevent injustice.” Estoppelmanifest 28 AM. 2DJUR. and Waiver

(1966).§ 29, at 794
Equitable estoppel speak against“serves to forbid one to his own

representations, injuryact, or to thecommitments of one to whom
they reasonablywere directed and who relied thereon.” Great Lakes

City Claremont,v. 270, 290, 840,Co. 135 N.H. A.2d608Aircraft of
(1992) omitted).(quotation necessary853 The four elements for

estoppel are:

representationfirst, a false or concealment of material facts
knowledge partyfacts; second,made with of those the to

representation igno-whom the was made must have been
representationmatter;rant of third,the truth of the the

inducingmust have been made with the intention of the
party rely partyit; fourth,other to on and the other must

rely upon representationhave been toinduced the to orhis
injury.her

Healey, omitted).(quotation239-40,140N.H. at 665A.2d at 367 “In
mayestoppel againstaddition, be invoked a atown as result of

by onlyconduct or statements town officials if the conduct or
240,statements were authorized.” Id. at 665 A.2d at The367.

provingdefendants “bear the burden of the elements of their
omitted).estoppel (quotationclaim.”Id. Because the trial court did

estoppel appliesnot rule on ofthe issue whether the doctrine of to
onlybar claim,the town’s we decide the in ofissue favor the town

differentlyif a reasonable finder of fact could not find aas matter of
law.

apply estoppeldeclineWe to the ofdoctrine in this case because
proving bythe defendants that,did not meet their burden of virtue

issuing one-year operationof booths,for thelicenses of amusement
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topermittedwould bedefendantsthat therepresentedthe town
upon casesrelyThe defendantsperformances.liveto offercontinue
issued,that andmunicipalityaagainstappliedwasestoppelin which

Co.See Aranosian Oilrevoke, building permits.toattemptedlater
(1992);60, 357,57, A.2d 359Portsmouth, 612136 N.H.Cityv. of

1237,263, 1240Barnstead, 256, 615 A.2d136 N.H.v. TownTurco of
conveyed vestedTurco(1992). in Aranosian andissuedpermitsThe

in thethe landownerupon byreliedreasonablythat could berights
Turco,359; 13660, atAranosian, at 612 A.2d136 N.H.future. See

case, werethe defendants263, at 1240. In thisat 615 A.2dN.H.
year periodsfor one“amusement devices”operatelicenses toissued
263,Turco, 136 at 615 A.2dN.H.Comparerenewal.requiring annual

LSP Assoc. v.rights) withconfers vested(building permitat 1240
(license(1997)795,369, 376, 800702 A.2d142 N.H.Gilford,Town of

does not constituteor interest whichimpermanenttransientis
land). to defendantsby issuing licenses theAccordingly,ininterest

basis, tono therepresentationthe town madeon an annual
liveoffer entertainmenttheythat could continue todefendants

indefinitely.

reviewaddition, planthe aware that siteIn defendants were
239-40,140 atHealey,a of use. See N.H.required changewas for
changethe in 1991 that aA.2d at 367. Moore warned defendants665

Thus,to lawful. we declineplanof would site review berequireuse
ordinance.enforcing planthe town from its siteestopto

Ill

fromargumentfinal is that the town is barredThe defendants’
doctrine of laches. Theenforcing plan byits site ordinance the

contend, trial that town officialsjudge agreed,defendants and the
had had offered live entertainmentknowledge that the defendants

1992, planSeptember yet delayed enforcing the town’s sitesince
years. delayfor four Because the was unrea-requirementsreview

of lachesargue,the defendants the doctrineprejudicial,sonable and
town counters thatbar enforcement of the ordinance. Theshould

in its govern-the of laches not where it actedapplydoctrine does
it the dilatorymental contends that town’scapacity. Alternatively

prejudicial.was neither unreasonable norenforcement
mayprovidesof that laches notweight legal authorityWhile the

in itsacting govern-action aby municipalitybar an enforcement
see, E. CORPO-MCQUILLIN,mental 17 MUNICIPALcapacity, e.g.,

(3d 1993); 449.09,§ at ANDERSON’S AMER-RATIONS 216 ed. rev.
(4th 1997),29.15, the§ at ed. doctrineICAN LAW OF ZONING 733-34



that “no laches can toimputedbe the itgovernment, againstand no
time runs so as to bar its is not inrights, law New Hampshire.”

240, (1870);v. N.H.Company, Plantier,State 49 248 Appealcf. of
500, 505, 509, 270, (1985)272,126 N.H. 494 A.2d 275 (applying

“laches-type doctrine” to bar hearing nine-year-oldof complaint as
a ofrequirement procedural processdue in professional license

hearing).revocation Accordingly, we will address the defendants’
argument, bearing in mind that laches has been allowed against
government onlyentities in “extraordinary and compelling circum­

ROHAN,4stances.” R CONTROLS,ZONING AND USELAND
52.08[4], (1996);§ Plantier,at 85 see Appeal 508,also 126 N.H. atof

(“Because494 atA.2d 274 of importance government’sthe of the
infunction . . .disciplinary imputed byactions laches cannot be the

time.”)passagemere of
“Laches equitableis an doctrine that bars when alitigation

plaintiff Laura,has on hispotential slept rights.” In re Estate 141of
(1997).628, 635, 1011,N.H. 690 A.2d 1016 Ascertaining whether the

of laches notapplies time,doctrine “is a mere matter of but is
principally questiona the inequity permittingof of the claim to be

doctrine,enforced .... it anBecause is equitable laches will
a onlyconstitute bar to suit if the delay was unreasonable and

241,atprejudicial.” Healey, 140 N.H. 665 A.2d at (quotations368
omitted).and citation Factors togermane analysisthe include “the

defendants,of theknowledge plaintiffs, the conduct of the the
vindicated,interests to be theand resulting prejudice.” Id. “The

party laches theasserting provingbears burden of both that the
delay prejudicewas unreasonable and that delay.”resulted from the

Weeks, 237, 240, (1991).614,State v. 134 N.H. 590 A.2d 616-17
Because the trial court did not rule on the issue of whether laches
applies claim,to bar the town’s we decide issue in ofthe favor the
town if aonly of differentlyreasonable finder fact could not find as
a ofmatter law.

equitable remedyWe decline to enforce the of laches in favor
defendants,of the knowingly planwho violated the site review

242,ordinance. See 140 atHealey, N.H. 665 A.2d at (“Knowing369
and violation of a bydeliberate land use restriction [the defendants]

favor.”)is conduct that the inchanges equities One who[the town’s]
consciously disregards the law cannot asinvoke laches a defense
against its proper enforcement. See id.

Reversed.

BROCK,C.J., sit;did not the others concurred.


