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however, necessarilynotwouldresponse,defendant’sand the
“anythingasked whetherThe prosecutora conclusion.require such

you victim]?”and [thebetweenoccurred]evera sexual natureof
father,from herof abusedescriptions“Thereplied:The defendant

aface, statement wastheOn its defendant’sno.”Physical,yes.
occurreda sexual nature everofanythingthatblanket denial

Moreover, referencethe defendant’sthe victim.himself andbetween
victim’s fatherby theperpetratedallegedlysexual conductto

refer totoprosecutor’s questionunderstood thethat heindicates
Finally,assaults.chargedbeyonda nature theincidents of sexual

focused onquestionthe was askedin whichthe immediate context
victim,the ratherandbetween the defendantpastall encounters

Immediatelyin indictments.specific chargedevents thethan on the
of sexual nature ever“anythingwhether athepreceding question

victim],” was askedthe defendantyou [thebetween andoccurred]
you andever betweeninappropriate occur[red]“anythingwhether

added.) Thus, the in which the(Emphasis contextvictim].”[the
toreasonably anyhave referredwas asked couldquestioncritical

contact, just chargednot the offenses.sexual

and remanded.Affirmed

All concurred.

Rockingham
No. 96-185

HampshireThe State of New

v.

NicklesWilliam

16,March 2000



674

(MalindaMcLaughlin, attorney Lawrence,T.Philip general B.
general,assistant on theattorney orally),brief and for the State.

(Mark&Twomey Offices,Sisti Law of Chichester L. Sisti on the
orally),brief and for the defendant.

BRODERICK, interlocutory defendant,J. In this theappeal,
Nickles, J.)William argues that Superiorthe Court erred in(Gray,

ruling maythat he be tried a second on an aggravatedtime felonious
charge, bysexual assault allegedly accomplished actual application

force, violence,of physical physical or superior physical strength,
1(a)632-A:2, (1996),see RSA after the jury deadlocked on that

charge and the court declared a mistrial. The defendant thatasserts
double bars retrialjeopardy jurybecause the same him ofacquitted
an charge aggravatedalternative of felonious sexual assault under

1(e)632-A-.2,circumstances involving false seeimprisonment, RSA
(1996), on thebased identical act. affirmunderlying charged We and
remand.

defendant, officer,The policea withchargedwas two alternative
aggravatedcounts of sexual allegedlyfelonious assault after he

trial,forced an performindividual to fellatio on him. At the State
uniform,introduced dutyevidence that while on and in the defen-

picked updant the incomplainant the defendant’s marked cruiser
and him totransported complainanta cul-de-sac. The was not in
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two exited thethat after thetestifiedcustody. complainantThe
complain-thevehicle, grabbedgenitals,hisexposedthe defendant

complainantAfter thedown.”“pushed [him]andant’s shoulders
defendant, droveon the defendantfellatio theallegedly performed

him home.
on two alternativesubsequently indictedThe defendant was

assault. One indictmentsexualaggravatedcounts of felonious
assaultfelonious sexualcharged aggravatedthe defendant with

1(a) indictment),632-A:2, orchargeforce(physicalto RSApursuant
thealleging that defendant

another, byin sexual withknowingly engage penetrationdid
the actualovercoming [complainant] through applica-the

force, violence, physi-orphysical physical superiortion of
in did overcomestrength, [thecal that William Nickles

groundhim andby forcing having [theto thecomplainant],
himfellatio on ....complainant], perform

him felonious sexualcharged aggravatedThe indictment withother
(false632-A:2,1(e) imprisonment charge orpursuantassault to RSA

indictment), healleging that

penetrationin with anotherknowingly engagedid sexual
to underperson by causing [complainant]the submit

false in that Williaminvolving imprisonment,circumstances
Nickles, at time thepolice dutya who on the ofofficer was
offense, acomplainant], beingdid have who wasperson[the

byon said William Nicklestransported, perform fellatio
a . . . bysaid to cul-de-sac andtransporting [complainant]

therebyto substan-forcing [complainant] ground,the the
physicalthe move-tially interfering [eomplainant]’swith

ment ....

trial,a the onjury acquittedAfter defendant was the false
verdictcharge. juryThe same was unable to reach aimprisonment

J.)Courtcharge, Superior (McHugh,on the force and thephysical
mistrial. filed a motion to thedeclared a The defendant dismiss

indictment, that would violatearguingforce retrial hisphysical
the State Constitution.jeopardy protections provideddouble under

J.) motion and transferredSuperior {Gray,The Court denied the
for our on an basis. See SUP. CT. R.ruling interlocutorythe review

8.

This initial we agrantedcourt’s decision was withdrawn when
supplementalmotion for The filed briefspartiesreconsideration.

reargued.and the case was
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appeal,On the defendant that theargues imprisonmentfalse and
physical force as charged compriseindictments the same offense for

jeopardydouble He asserts thatpurposes. jeopardythe double
protection from formultiple prosecutions the same pre-offense

on physicalcludes retrial the force indictment. The State contends
that isjeopardy analysis inapplicable pursuesdouble when it
multiple theories of committing statutoryone offense in a single
prosecution juryand acquits theorythe the defendant on one and

essence,deadlocks on the remainder. In arguesthe State that the
physicalfor theoriginal jeopardy chargeforce has not terminated.

analysisWe confine our to the State Constitution because the
not onrely below,defendant did the Federal Constitution see State

Field, 760, 765, 1276, (1990),v. 132 N.H. 571 A.2d rely1278 and we
on guidance only,federal case law for see State v. Paquin, 140 N.H.

(1995).525, 527, 47,A.2d 49668
I,“Part Article 16 of the State Constitution protects an accused

against multiple prosecutions multipleand forpunishments the
Liakos, 726, 729,142 187,same offense.” State v. N.H. 709 A.2d
omitted).(1998) (quotation188-89 jeopardyDouble mayconcerns

(1)in a varietyarise of circumstances. The most common include:
see,the prosecutionsimultaneous of multiple charges, e.g., State v.

Lucius, 60, (1995); (2)140 N.H. 605663 A.2d and the subsequent
prosecution chargeof a involving the same conductunderlying

State, see,previously prosecuted by e.g., Brooks,the v.State 137
(1993).541,N.H. 629 A.2d 1347

respect scenario,With to the first double jeopardy precludes
pursuingthe State from inmultiple charges singlea prosecution

chargesthe comprisewhen the same offense theand State seeks
multiple Lucius,multipleconvictions and thus punishments. 140

65, however,at may,N.H. 663 A.2d at 609. The State simultaneously
prosecute multiple charges which constitute the same offense based

singleon a act or providedtransaction it seeks a single conviction
distinct,acharge allegesand each alternative method of committing

Id.; 111,Allison, 113, 620,the offense. State 126v. N.H. 489 A.2d 621
(1985). The cannot simultaneously pursueState multiple charges
that are “entirely Allison,identical in fact as as inwell law.” 126

114, addition,N.H. at 489 A.2d at 621. In the trial may requirecourt
or,the State to elect between alternative ifcharges the State

refuses, quash some charges, uponof the when “trial multiple
counts or indictments prejudice abilitywould either the defendant’s
to to meet orprepare charges jury’s abilitythe the to withdeal

114,them andintelligently dispassionately.” Id. at 489 at 622.A.2d
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scenario, pre­jeopardydoubleto the secondrespectWith
stemming froma prosecutionfrom secondpursuingthe Statecludes

in acharged previous prosecutionconduct or eventsthe same
offense. See State v.the samechargesthe constituteprovided

(1998).227, In918, 920, 714 229 someAnderson, 142 A.2dN.H.
circumstances, however, a secondmay pursue prosecutionStatethe

in the firstgreaterof offenseacquittedthe was theif defendant
constitutes acharge prosecutionin the secondand theprosecution

v. 120charge. Pugliese,of first Stateoffense thelesser-included
(1980). Further,730, 1319,728, jeopardy422 A.2d 1321 doubleN.H.

whichestoppel,doctrine of collateralincorporate theprotections
two notchargeseven if the are theprosecutionbar a secondmay

lesser-included of the first. See Stateor the second is asame offense
318, (1996);489, 320 5 LaFaveCrate, 493, 686 A.2d W.v. 141 N.H.

(2d 1999).al., 25.1(f),§ at 647 ed.et Criminal Procedure
charges consti-determining multipleThe standard for whether

for is identicaljeopardy purposestute “same offense” doublethe
jeopardyscenario in which a doubleregardless particularof the

be theoffenses will considered samechallenge “[T]wois raised.
an that the other does not.”requires proofunless each of element

omitted).Liakos, 730, (quotationA.2d142 N.H. at 709 at 189 “The
thepoint proofthis is of elements ofinquiryessential on whether
a inactuality requireas will in differencechargedthe crimes

omitted). thismaking inquiry,Id. “In we(quotationevidence.”
ofcompare statutory chargedreview and the elements the offenses
inallegationsin of the contained the indictments.” Id.light actual

omitted). prosecu-State a second(quotation pursuingWhen the is
tion, inthe facts theparticularly chargedwe examine “whether

would, true, Brooks,second indictment if have sustained the first.”
omitted).542,137 N.H. at A.2d 1348 (quotation629 at

hybridThe case us is a of these two common scenariosbefore
thejeopardy simultaneouslyin which double is raised because State

charges arising from the event orpursued alternative same trans­
on juryaction and retrial one indictment because the failed toseeks

noted,that charge.reach a verdict on As earlier simultaneous
prosecution charges statutoryof alternative of the same offense is

long the are identical in andproper chargesas as neither fact law
Lucius, 65, 609; Allison,prejudicial.nor See 140 N.H. at 663 A.2d at

113-14, case,126 N.H. at 489 at 621. In a when a mistrialA.2d such
deadlock,is on to an ongranted charge jury acquittalone due the

not, itself,other in chargedoes bar retrial for the deadlocked
jury prevents original jeopardy terminatingbecause deadlock from
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Liakos, 189;730,on 142 atcharge.that N.H. 709 A.2d at see also
States, 317, (1984);v.Richardson United 468 U.S. 325-26 United

(1stDeVincent, 155, 1980),v. 632 denied,States F.2d 158 cert.Cir.
(1981); 580, 583,Hartford,450 U.S. 984 State v. 132 N.H. 567 A.2d

(1989) (mistrial577, on580 based manifest notnecessity does bar
charge,on that isjuryretrial and deadlock classic ofexample

(1998).21 2Dnecessity); §manifest Am. Jur. Criminal Law 325
retrial, Crate,estoppel may 493,While collateral bar atsee 141 N.H.

320, case,686 A.2d at the defendant did not it inraise this and
therefore we do not address it.

defendant that theThe contends instant matter is “about two
that in fact allege byindictments the same crime committed means

essentiallyof He arguesthe same conduct.” that the aggravatedtwo
felonious sexual assault indictments as arecharged “entirely iden-

law,” Allison,in 114,tical in fact as aswell 126 N.H. at 489 atA.2d
621, and thus the State should have precludedbeen from either
prosecuting the dual at thecharges outset or them topresenting the
jury.

identityThe in fact and test in requireslaw recited Allison a
similar jeopardyreview to the double analysis.“same evidence”

Perrin, 468, 473,v. 275, (1983),Heald 123 N.H. 464 A.2d 278
651:2,superseded grounds byon Il-g.other RSA Specifically, to

the physicaldetermine whether force and false imprisonment
arecharges charges,distinct we must determine proof“whether of

chargedthe elements of crimes as in actuality requirethe will a
Id.; Allison,in 114,difference evidence.” see N.H. at126 489 A.2d

at 621 for in(citing identityHeald the fact and law test applyto to
alternative We conclude that twocharges). the are suffi-charges

distinct such that itciently proper jurywas for the to consider both
as alternative of committing aggravatedmethods sexualfelonious
assault.

We first examine the legal required byelements statute for
charge.each have previouslyWe determined that of“each the

statutory of aggravatedvariants sexualfelonious assault listed
I,632-A:2, requiresunder RSA of anproof element or elements the

Crate, 491,others not.” 141 case,do N.H. at 686 A.2d at 320. In this
the physical requires proofforce variant that the over­defendant

applicationcame the the actualcomplainant “through physicalof
force, physical physicalviolence or RSAsuperior strength,” 632-­
A:2,1(a), Likewise,and imprisonmentthe false variant does not. the

imprisonmentfalse variant thatrequires proof the defendant
unlawfully complainant substantiallyconfined the “so as to interfere
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632-A:2,(1996);movement,” see RSARSA 633:3his physicalwith
not. the use of force1(e), variant Whileforce doesphysicaland the

toconfinement, it securelegally requiredis notunlawfulmay prove
1(e). Therefore,632-A:2, chargesthe beforeunder RSAa conviction

'committingofas alternative methodsdistinctmay chargedus be
consider, however,mustassault. Wefelonious sexualaggravated

“whether, contains an clement whichcharged, [indictment]as either
Heald, 123that not.”proof . . . the other doesrequire factualwill

Thus, examine the indictments472, A.2d at 277. we nextN.H. at 464
charged.as

alleges that the defendantimprisonmentThe indictmentfalse
involving-circumstancesto submit undercomplainantcaused the

officer,defendant,in an on duty policethat theimprisonmentfalse
movementphysicalthesubstantially complainant’sinterfered with

“byand to theforcing [him]to a cul-de-sac”“by transporting [him]
onsolelythe indictment reliesThe defendant asserts thatground.”

reject theWeallegation prove imprisonment.“force” to falsethe
readingA fair of theof the indictment.parsingdefendant’s

allegations,forceillustrates that the andtransportationindictment
the confined thetogether, allege unlawfullytaken that defendant

complainant:

Nickles, dutya officer was on at the timepoliceWilliam who
offense,of the did a who wascomplainant], person[thehave

being fellatio on said William Nicklestransported, perform
.to a . . andby transporting [complainant]said cul-de-sac

ground, therebythe the sub-by forcing [complainant] to
[complainant]’s physicalwithstantially interfering the

movement ....

added.) addition, dutyIn the status as an on(Emphasis defendant’s
by allegation.is thepolice transportationofficer subsumed

thatphysicalThe force indictment the defendant over-alleges
of“through applicationcame the actualcomplainant physicalthe

force, violence,physical superior physical strength byor ...
Thus,theforcing [complainant]the to the State wasground.”

therequired prove physically overpoweredto that the defendant
Unlawful confinement or substantial interference withcomplainant.

is not to secure a conviction on thisphysical necessarymovement
charge.

in false indict­charged imprisonmentAs the offense is the
ment, however, requiredthe was to that theproveState not

or tooverpowered complainantdefendant overcame thephysically
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Rather, theprove unlawful confinement. indictment thatalleges
“forcing [complainant]the to the inground,” conjunction with the

circumstances, unlawfullyallegedlyother confined the complainant
through threatening intimidating atmosphere.a or While the false
imprisonment chargesindictment that the defendant used physical

confinement,force, proofin to aspart, achieve of confinement
notcharged proofdoes that therequire physicallydefendant

overpowered Therefore,overcame or the eachcomplainant. indict-
notrequires proof particular necessaryment of “a fact to the other.”

Crate, 492,141 N.H. at A.2d at deciding,686 320. withoutAssuming,
that the was to therequired proveState “force” toallegation secure

Greene,a on the imprisonment charge,conviction false see State v.
126, 129, 1342, (1993),137 N.H. A.2d623 1344 conclude aswe that

charged imprisonment sufficientlythe false indictment is distinct in
fact and from physicallaw the force indictment such that the dual

presented juryindictments were to the itsproperly for deliberation.
jury prevented originaldeadlock fromAccordingly, jeopardy termi-

indictment,nating physical mayon the force and thethus State
retry charge.the defendant on that

and remanded.Affirmed
J.,THAYER, but, leave,sat on administrative did not participate;

J., sit;NADEAU, BROCK, C.J., dissented; J.,HORTON,did not
concurred.

BROCK, C.J., Idissenting: Because thatdisagree the false
imprisonment and the physical sufficientlyforce indictments are
distinct in this case so as not to Ijeopardy,invoke double
respectfully dissent.

notes,As majoritythe whether the forcephysical and false
imprisonment charges are distinct offenses for jeopardydouble

depends onpurposes “proofwhether of the elements of the crimes
actualityas incharged requirewill a difference in evidence.” State

(1993)Brooks, 541, 542, 1347,v. 137 N.H. 629 (quotationA.2d 1348
omitted). however,concludes,The majority incorrectly that the false
imprisonment indictment does not require proof of force.

juryWhile the State contends that “the could have found the
defendant guilty imprisonment’ anyof the ‘false indictment without

all,”actual ofapplication physical force at it chose to indict the
imprisonmentdefendant on the charge by allegingfalse the statu-

:2, (1996).tory 633:3,ofelement force. See RSA II The indictment
plainly thatstated the defendant the victim to the ground,“forc[ed]
thereby substantially theinterfering with victim’s move-physical
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manner, thein thisHaving chosen to indict the defendantment.”
compo-forceState, physicalread themajority,the cannot nowand

254,Constant,See, v. 135 N.H.Statee.g.,the indictment.out ofnent
(“[WJe(1992) to . . . the actual206, must look257, 208605 A.2d

defendant.”). Similarly, physicalthethecharges lodged against
actual applica-“theprovethat the Staterequiresindictmentforce

1(a) (1996),632-A:2, through itsforce,” RSAof physicaltion
to ground.”thevictim]“forc[ed] [thethat the defendantallegation

of the same elementalThus, requires proofindictment ineach fact
the samejury consideredevidence, the of force. Thenamely, use

the onacquittedand defendantunder both indictmentsevidence
theTherefore, chargechose toas the Statefalse imprisonment.

to us forindictment, the presentedon evidencefalse imprisonment
review, force, required elementunlawful ajury must have foundthe

indictment, lacking.to be Seeon the forcephysicalfor a conviction
(if inBrooks, 542, chargedat 1348 facts secondN.H. at 629 A.2d137

indictment,true, first then theindictment, if sustainedwould have
Gooden, 674, 679,same); N.H. 582v. 133are the Statetwo offenses

(1990). may607, I hold that the StateAccordingly,610 wouldA.2d
force indictment.physicalthe on theretrynot defendant
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