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Saunders,Gordon, P.A., Jr. onG.(Arpiar& of ConcordShaheen
orally), plaintiffs.and for thethe brief

(JamesP.A., C. III onMcCoy,of SalemCarpenüo,Law Offices of
for defendant.orally),brief and thethe

Kukene, aappealand Annetteplaintiffs,PER The JohnCURIAM.
J.) fees to the defen-attorney’saward of(Coffey,CourtSuperior

in anddant, part,part,M. We vacateJeanne Genualdo. reverse in
•remand.

1970, theirare sisters. InAnnette and Jeanne GenualdoKukene
Genualdo, parcela of landfather, to theconveyed plaintiffsArthur

their thedeveloping parcel,tract of land.largerfrom his. own While
maintaining abuttinganregularly usingalso andplaintiffs began

1993, fromthe inheritedIn defendantof their father’s.land.strip
strip in Thequestion.that included the defendantparentsher land

thevariance for her to whichsubsequently property,requested a
into aobjected hearing, leadingat a deteriorationplaintiffs public

attemptedAfter defendantparties.. therelations. between.the to.
lan,d,.themaintaining stripor ofusingthe .fromprevent plaintiffs

1994, claiming,inquietan action .to titlebroughtplaintiffsthe
possession.adverse

propertya fence on the recordIn defendant erectedresponse, the
theremovesought injunctiona toplaintiffs preliminaryline. The

injunctiverequesta the court denied the forhearing,fence: After
a ofnot likelihoodrelief, the had establishedfinding plaintiffsthat

In particu-a harm.irreparableon the nor threat ofsuccess merits
theArthur tobythatlar, conveyancethe court found a '1985

interruptedthe disputed stripa ofplaintiffs comprisiiig partof land
plaintiffsland thecontinuous, preventeduse of the andadverseany
require-they twenty-yearsatisfied thethat hadestablishingfrom

for adverse possession.ment
1995, judgment,forJanuary plaintiffs summarythe movedIn

J.) denied, issuesfinding genuine(Coffey,Superiorwhich the Court
for1995, defendant movedIn March thedispute.of material infact

J.) denied(Gray,CourtSuperioron Thejudgment pleadings.the
summary1995, moved forin March the defendantthe motion. Also

J.) Thethedenied motion.(Coffey,The Courtjudgment. Superior
1996,Januaryinsummaryforagain judgmentmoveddefendant



3

ofdepositions plaintiffs, arguingthe that newconductingafter the
ofgenuine regarding anyno issues of material factevidence showed

J.),possession.elements of CourtSuperior (Coffey,the adverse The
ofhaving genuinethat material re-previously ruled issues fact

continuity adversity, onlywith andregardmained to considered
useplaintiffs’ permissive.the was It found thewhether that

testimonydeposition theywas as toplaintiffs’ ambiguous whether
permission.the land with Arthur’s Concluding genuineused that “a

ofissue material fact as to the useplaintiffs’remain[ed] whether
. permissive,”. was court. the denied the defendant’s motion.

to aparties proceeded MayThe bench trial in 1996. At the close
case,plaintiffs’of the defendant tothe moved dismiss the action.

motion,trial grantedThe court the thatfinding plaintiffsthe had
alia,use,tofailed establish that their inter was andadverse

nonpermissive. subsequentlyIt attorney’sawarded fees to the
on thatgrounds pursueddefendant the “the plaintiffs this case to

intrial bad faith and with vexatious motivations.” The plaintiffs
this award.appeal

fees,“In a courtreviewing superior attorney’saward of applywe
standard,an abuse of discretion giving tremendous deference to the

abuse,court’s decision. To constitute on theappeal,reversible
discretion must have clearlybeen exercised for reasons untenable
or anto extent clearly unreasonable to ofprejudice objectingthe the

Ifparty. there is insupportsome the forrecord the trial court’s
determination, Naess, 175,will uphold 172,we it.” Glide v. 143 N.H.

(1998)453, citations,722 A.2d (quotations,455 and brackets omit-
ted).

Attorney’s mayfees be litigationawarded “where is insti­
ortuted unnecessarily prolonged athrough party’s oppressive,

vexatious, arbitrary, capricious or bad faith conduct ... [or to]
those who litigateare forced to against opponentan positionwhose
is patently Clipper Checovich,unreasonable.” v. 138 N.H.Affiliates

278,271, (1994)791, omitted).638 A.2d 796 (quotations and citations

We turn first to the trial findingcourt’s of bad faith. A party
pursues a claim in faithbad if the claim is frivolous. See v.King
Mosher, 457,137 453, (1993).N.H. 788,629 A.2d 791 A frivolous
claim lacks “any evidence,reasonable basis in provablethe facts by
or any reasonable in is,claim the law as it or as it might arguably

omitted).be held to be.” Id. (quotation

The trial findingcourt’s of bad faith was based largely upon
the plaintiffs’ prosecution of their case with the same
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thepreviously inadequate [atthat the court foundevidence
findingWhile such a willpreliminary injunction hearing].

cases, factsparticularin all the ofunderappropriatenot be
case, atinadequate preliminarythe was so thethis evidence

it was in bad faith that thehearing that[injunction]
substan-profferingthis matter withoutplaintiffs pursued

tial additional evidence.

Thus, awardingthe court’s rationale forit that trialappears
litigatethat continued to afterattorney’s plaintiffsfees was the

injunction hearing.losing preliminarythe

injunctionpreliminarythat a denial of aInitially, pointwe out
isunderlyingnot a that the case frivolous.byis itself determination

must that itseeking injunctionan show wouldAlthough partya
merits, remedy,is anlikely injunctive equitableon the reliefsucceed

to circumstances of the casethe trial court consider therequiring
granted.to if relief Seepartyand balance the harm each were

11, 372,Nashua, 14-15,v. 130 N.H. 533 A.2dCorp. CityUniFirst of
(1987). injunction provisional remedyis a374-75 preliminary“[A]

pending. . a final determi­preserve[s] quo. . that . . the status
574 N.E.2dSponhauer,nation on the merits.” Davis v.of the case

1991).292, (Ind. injunctionpreliminaryA denial of aApp.302 Ct.
of should notthe to show a likelihood successbased on failure

frivolous,claim isunderlyinga that thejudgmentconstitute
Therefore, thata the defendant’s contentionforeclosing trial. id.Cf.

injunctionthe the noticegave plaintiffsthe denial of preliminary
and it in bad faiththat was that would beinadequatetheir evidence

merit.for on the same evidence is withoutproceedthem to
stated, largelyof faith was “basedfindingAs the trial court’s bad

evidenceof their case with the sameupon the plaintiffs’ prosecution
preliminary[atthat thepreviously inadequatethe court found

added.) soleIf the trial court’sinjunction (Emphasishearing].”
ofwas continuationplaintiffs’for bad faith thefindingrationale

injunction, it would havetheir abeing preliminarysuit after denied
point.unclear on thisbeen incorrect. The record is

denial ofthat the trial court’sadditionallyThe contendplaintiffs
itsjudgment precludedsummarythe motions fordefendant’s

in badpursued litigationthe theplaintiffsthatsubsequent finding
note, however, incase, Wefaith. the of we agree.facts thisUnder

summaryrule that a denial ofdoing adoptingwe are not aso
thebad faith becausefindingse a ofjudgment per precludes

for are distinct.standards each
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of is topurpose summary judgment litigationThe end
expeditiously genuinewhen there is no issue of material fact and the
moving judgmentis entitled to as a matter of law. Brown v.party

Co., 485, 490, 822,John 181Hancock Mut. Ins. N.H. 558 A.2dLife
(1989).824 In for summaryon a defendant’s motionruling judg­

ment, a trial in lightcourt must consider the evidence the most
to nonmoving plaintiff.favorable the See Assocs. v.High Country
Co., 474, (1994).39, 41,N.H. Ins. 139 N.H. 648 A.2d If476 the

summary judgmentevidence offered on the motion rise togives two
inferences, case,one of thesupports plaintiff’swhich the court is
required to in plaintiffassume the inference favor of the beto true.

State, 915, 916, 225, (1998);See v.Goss 142 N.H. 714 A.2d 226 see
Inc., (1986).242,also v. LibertyAnderson 477 U.S.Lobby, 255

inConversely, awarding faith,attorney’s fees for bad a trial court
need not make all in plaintiff’sinferences the favor. ClipperCf.

278,Affiliates, Rather,138 N.H. atat 638 A.2d 796. a courttrial has
discretion to award attorney’s “litigationfees where it finds that

unnecessarilyinstituted or[was] prolonged through party’sa
vexatious,oppressive, arbitrary, capricious or bad faith conduct. . .

partythat a forced litigate[or to anagainst opponentwas] whose
position patently[was] unreasonable.” Id. (quotations and citation
omitted). Therefore, party pursuea could in faithlitigation bad even
after summary anjudgment has been denied to opposing party.

Here, the trial court denied the defendant’s two motions for
judgmentsummary because ofgenuine issues material fact re­

respectmained with to the elements of the possessionadverse claim.
The trial court denied the defendant’s second motion for summary
judgment because it found that the wasevidence as to“ambiguous”

the plaintiffs’whether use of the defendant’s land permissive.was
trial, however,After a bench trial grantedthe court the defendant’s

because,motion to alia,dismiss plaintiffsinter the failed to
Moreover,establish that nonpermissive.their use was as the

concedes,defendant explainshe “cannot thewhy Trial Court ruled
at the hearing for preliminary injunctive that continuityrelief had

broken, then,been and upon hearing trial,the atsame evidence
reached the conclusion that openthe use hadPlaintiffs[’] been and
continuous.” Given findings,such irreconcilable plaintiffsthe are
understandably confused by Thus,the court’s conflicting rulings.
the trial findingcourt’s of bad faith is undermined by previousits
decisions to permit plaintiffsthe to litigatecontinue to case.the We

hold case,therefore that under the facts of this the trial court
abused its discretion in thatfinding plaintiffsthe in badacted faith
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to to the trial court’smerely attempted respondgiven theythat
throughout litigation.the entirepostureuncertain

its findingof fees based onturn to the trial court’s awardWe next
claim “withpossessionadversepursuedthat theirplaintiffsthe

the trial courtcontends thatmotivations.” defendantvexatious .The
litigation to be vexa-duringconductplaintiffs’found theproperly

motivations,”court, however, referred to “vexatioustious. The trial
not conduct.

. . . notin an action doesbringing“A plaintiff’s motive
457,King, N.H. atan action is frivolous.” 137determine whether

litigation was “unneces­questionat 791. The is whether"A.2d629.
Fearon, 130Keenan v.sary” claim was meritless. Seebecause the

(1988). a1379, denynot494, 502, A.2d 1383 “The law willN.H. 543
by impureis drivensimply partyclaim because thatparty a valid

457,137 at 629King,ill will.” N.H.oppositionor bears themotives
to trialThus, we mindful of our deference theA.2d at 791. while are

forcourt, as a basison the motivationplaintiffs’its reliance
fees was error.awarding

the trial court defer-grantthat we “tremendousrecognizeWe
inattorney’s unique positionbecause of itsin feesawardingence”

Portsmouth,v.parties. Daigle Cityand Seethe evidenceviewing of
(1993).776, will not overturn its572, 574, A.2d 777 We137 N.H. 630

in the tosupportif is “some record”attorney’saward fees thereof
omitted). of the(quotation Our review recordits Id.support finding.

trial for thegave grantingthe that the courtindicates that reasons
do not constitute sufficient reasonsmotion to dismissdefendant’s

to thedenyfees. That valid reasons existedawarding attorney’sfor
lead the conclusionclaim does not topossessionadverseplaintiffs’

unnecessarily prolongedinstituted or“litigationthat the [was]
vexatious, capriciousarbitrary,through oppressive,plaintiffs’][the'

Affiliates, 138Clipperthe defendant.againstor bad faith conduct”
278, at 796.N.H. at 638 A.2d

and find themargumentsparties’ remainingWe have thereviewed
322,321, A.2dN.H. 627Vogel Vogel,merit. v. 137to be Seewithout

(1993).595, uponit from the record whatBecause is unclear596
based,was wefindingtrial court’s bad faiththegroundsadditional

opinion.for consistent with thisfindingsvacate and remand

remanded.part;in in andreversedpart;Vacated

leave,J., but, participate;notTHAYER, sat on administrative did
J., sit;NADEAU, others concurred.did not the


